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Stemmata quid facitint? is the caustic interrogatory of 
the Roman satirist ; — but, after all, we are much concerned 
about these questions of pedigree, and "Ponticus" might well 
be justified in not esteeming so lightly the pictos vultus ma- 
forum, as our poet would have had him. It is the part of 
the man, as of the nation, to trace out with peculiar care his 
origin and descent. The "golden grasshopper" on the Gre- 
cian's head, gave expression to a law universal. We claim 
no exemption from the law. 

Our Legislature, in 1827, proposed a search of the Eng- 
lish colonial offices for the documents of the State's early 
history. The search was not made, to be sure, but then the 
principle was at work in the suggestion. We might be par- 
doned for wishing a double portion of this spirit infused into 
our people. It would kindle up in them a higher zeal for 
digging down into the treasuries of past experience. There 
are spaces in our history yet to be touched with rays of light, 
and sombre outlines to be filled up with life and colour. 

When the suggestion we have mentioned was made, 
"darkness^' indeed "prevailed over the great deep." If South* 
Carolina knew any thing of her pristine days, the knowledge 
was confined to her favorite few. It was a kind of State 
secret,— concealed from the people, or existing only in con- 
fused legends. But, thanks to some generous spirits, there 
has dawned a new era on the progress of historical research. 
In 1834, the first volume of Bancroft's History of the United 
States was issued from the press, lavishing upon the early 
chronicles of our State many an admirable chapter. Two 
years afterwards, Mr. Carroll published his "Collections," 
bringing to the public eye not a few antique and almost for- 
gotten historical records, pamphlets, essays, et cetera, on the 
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same interesting isubjecL* In 1840, Mr. Simms presents 
himself as the historiart of South-Carolina. Something has 
been done, — much is yet t0 be done. The disposition to do 
it is sufficiently general. With proper legislative and popular 
encouragement, the result must be in the last degree gratify- 
ing. That Vandal spirit which buries in oblivion, or de- 
stroys, the monuments of* the past, can no longer have a 
place. The "light of other days" is being, and must of ne- 
cessity be, shed upon us. We can meet and brave the fu- 
ture, when we anticipate it from an enlightened experience 
of the past. It is here that History performs her proper 
mission, and merits the magnificent panegyric of Cicero, — 
IKstoria vero testis temporunt^ lux veritatis, vita memoricBj 
magistra vit(B, nuntia vetustatis, qua voce alia, nisi orato- 
ris, immortalitati commendatur,\ 

Leaving, however, the general history of our State, — the 
records of its progress in wealth, — in population, — in arts 
and in letters, — in agriculture and in commerce, — in deeds 
of arms and martial prowess, — we come to a department, in- 
teresting, important, and but partially explored, — its political, 
legM or constitutional history. About this only shall we 
concern ourselves at present. A wide field opens itself 
here, — a field, into which, whatever the intrepidity involved, 
we have determined to hazard an entrance. We would ga- 
ther up the elements, as they lie strewn and scattered about, 
condensing them into a whole, sufficiently clear, brief and 
popular. We anticipate much more than our pains, too, for 
the difficulties which must be surmounted. The article 
must have interest for the general reader, and it is for him 
that we particularly intend it. Nor only this ; the interest 
cannot be local in a matter which relates to one of the oldest 
and proudest of the "Confederated Thirteen." The Southern 
Review will give us circulation ; let the merits of the sub- 
ject ensure the rest. We deprecate as a motive the mere 
insanabile scribendi cacoethes of Juvenal. We look higher. 
The homo sum of Terrence rather stimulates us, or what 
Bacon has often said as to every man's obligation to advance 
and elevate his profession. 

• Among the writers incladed in this "Collection,** are Hewit, Chalmers, 
Wilson, Oldmixon, Milligan, Governors Archdale and Glen, etc. There 
is also an introductory part by Mr. Carroll, and a map. 

t Cic. De Or. lib. ii., sec. 9. 
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But where are we to gather these constitutional or legal 
facts ? In works of general history, in reports of judicial 
determinations,* in records of past legislation. Abundance 
of all this material is at hand; the difficulties will be in the 
selection. A folio edition of our laws, for instance, was 
published in 1736, by Chief Justice Trott, who was a great 
man in his day ; a similar one from Judge Grimke in 1790; 
a continuation by Faust down to 1805; Brevard's digest 
reaching to 1814. In 1834, a compilation of the State 
Laws was directed by Act of Legislature, Dr. Cooper, of 
Columbia, was the man of atll others for the tindertaking, 
and he was appointed. He Hved to complete the fifth vo- 
lume, but died before its publication. The part executed by 
him has many important notes and useful suggestions. To 
Mr. M'Cord the conclusion of the work was entrusted; 
who, following in general the plan laid out by his distin- 
guished predecessor, brought down the whole to 1838; 
fidding to it a full and complete index. The profession and 
the public cannot but be greatly benefitted by such a pub- 
lication. Not a little will the study of our jurisprudence 
be facilitated by it: long has something of the kind been 
demanded. We may expect improvements in the public 
code, when, at a ^ngle view, all the enactments relating to 
« particular subject may be comprehended. Formerly it 
would have been a labored undertaking to have attained 
this : and the result — laws without the clearest reference, 
and even repugnant to antecedent laws, ultimately — per- 
plexed litigation. Sir Wm. Blackstone complained of this 
in his day. His work suggested many important changes 
^nd improvetnents; heterogeneous and conflicting enact- 
ments were to be harmonized into a single enactment. We 
have lately had a specimen of this ourselves in the Militia 
-and Patrol Laws^ in the laws for the regulation of Magis* 
trates. Sheriffs, etc. Could not an intelligent jurist find 
room for his patriotism to work in such a sphere as thisf 
We suggest the undertaking. As early as 1721, a commit- 

♦ The South-Carolina Law Reporters are in the order stated, and cover 
the period from 1783 to the present time. Bay 2 vols. ; Brevard 3; Tread- 
way 2: Mills 2; Nott & M'Cord 2; M*Cord4; Harper 1, (extended by 
Rilev;) Baily2j Hill 3; Riley 1; Dudley 1 9 Rice Ij Chevcs 1^ M'Mnl- 
lan2; Spears 2— 29 vols. 

The Equity Reporters are : Desaussure 4 vols.; Harper Ij Bailey 1 ; 
Hill 2; Riley 1 ; Dudley 1; Rice 1 ; Cheves 1 ; M'Mullan 1; Spears 1— 
14 volumes, extending back to the Revolution. 

i* 
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tee of the Assembly was charged with the revisal of all the 
laws of the province : nothing farther is known of the com- 
mittee. In 1785 an act was passed providing for a digest. 
The convention which framed the constitution of 1790, ear- 
nestly recommended such a work. *'When this edition of 
the Statutes at Large is finished," says Dr. Cooper, (3 vol. 
785) "the labors of a revising committee will be indispensa- 
bly necessary. What can be the objection to condensing 
in one single comprehensive law, ten or a dozen acts scat- 
tered through the book ?** Est quoddam prodire tenus si 
non datur ultra, New-York, Massachusetts, Pennsylvania 
and Virginia, are far ahead of us in these particulars. We 
leave the matter with whom it may concern, — our business 
is more with the political, or constitutional, than the legal 
history of the State. 

The charier of 2 Charles (16G3) in strictness, should be 
our starling point. There are some antecedent matters, 
however, necessary to be understood : an explanation or 
two, and we dismiss ihem. The first grant of the country 
is from England. Whence her right to the territory so lav- 
ishly bestowed ? If by "prior discovery," was it not de- 
feated by adverse "prior occupancy ?" The Cabots under 
Henry VII. certainly reached the continent before Colum- 
bus or Amerigo Vespucci. Oldmixon, and others, deny 
that ihey ever reached as far South as Florida, The date 
here 1497. The Spaniards put in claim to Carolina, or Flo- 
rida as they call it, in virtue of Ponce de Leon, Vasques de 
Ayllon, Pamphilio Narvesi, and Fernando de Soto's disco- 
veries. By right of discovery Florida belonged to Spain. 
She claimed too much, however; in Spanish geography 
Canada was a part of Florida.* Two colonies of French- 
men were expelled from Carolina (so called from IX Charles 
of France) prior to 1565. The Spaniards were the first 
discoverers — the French the first occupants. Then came 
England, and England is never long in want of a title. She 
first reached the continent. She had a Papal bull.f She 
found the country unsettled, and a wilderness. We do not 

• Bancroft's Hist. U. S., vol. 1, p. 30. 

t So says Mr. Carroll, 1 Hist. Col. S. C. p. x. note. He qaotes Ban- 
croft's Hist. U. S.j vol. 1, p. ii., as authority^ but has strangely misquoted 
him. Mr. Bancroft does not say that "the claim was founded on a grant 
of the Roman Pontiff." 
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stop to settle points of casuistry. Not a Frenctiman or a 
Spaniard had been in Carolina for a hundred years. 

The name of Raleigh, says Bancroft, belongs to American 
history. His great soul looked to the new world and its 
developments. Elizabeth granted him every thing he could 
desire — a vast empire, and almost unlimited power. His 
proprietary grant covered part of Carolina under the title 
of Virginia. In the vicinities of Albemarle and Pamlico 
were unsuccessful colonies, in 1500 Raleigh assigned his 
proprietary. In 1606 **The London Company" — noblemen 
— gentlemen — merchants, obtained a charier; Carolina, 
north of Cape Fear, was included in it. This, the first co- 
lonial charter granted to Englishmen in America, was des* 
potic ; it violated magna charta itself. The hardy spirits 
who were to brave the dangers of the new world, were to 
do it with the yoke about their necks. James the First 
drew up a code for this new government. Hence the ori- 
gin of our chartered governments ; hence perhaps, too, the 
idea of written constitutions so universal in the American 
States, The pretence under these charters was "the pro* 
pagation of Christianity." Alas that such a "multitude of 
sins" should be covered under so fair a guize ! New En- 
gland was granted to men jealous of civil and religious free- 
dom — men yearning after liberty. The New England 
charters loere essentially free. Noblemen, knights, and 
gentlemen coveted wealth from Southern climes ; there the 
rivers washed out golden sand. These men needed planta** 
lions — not States ; power — not liberty ; estates — not homes* 
77ie Southern charters contained no element of popular rights^ 

Sir Robert Heath, Attorney General to the King, ob- 
tained, in 1630, a grant covering from 31 to 36 degrees of 
latitude. It passed through the Earl of Arundel to Dr> 
Coxe, whose son published an account and map of the 
country. Tradition says there were attempts under the 
grant to colonize ; — the patent was long after declared void. 
If Heath did nothing, however, Massachusetts and Virginia 
did. The former sent a small settlement to Cape Fear ;— • 
the latter, in 1663, granted land to George Cathmaid, "as a 
reward for establishing sixty-seven persons in Carolina." 

The Charter of Charles the Second is at last before us. 
The constitutional history of South-Carolina, of right, be- 
gins with it. To eight of the most distinguished men in En- 
gland, is secured all the territory south of the 36^ parallel 
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to the St. Matheo (now the St. John's) River. The histo- 
rian, Clarendon ; the novus homo Albemarle, (so celebrated 
as Gen. Monk at the Restoration;) Craven, a cavalier and a 
soldier; Ashly Cooper, Chancellor of the Exchequer, (his- 
tory's dissolute but eloquent and philosophic Shaftsbury ;) 
Colleton, the royalist ; two Berkleys ; and Sir George Car- 
teret, were invested by the instrument with almost absolute 
power, — **to enjoy the same,*' says the charter, "as amply 
as any Bishop ot Durham,"* etc., etc% Allegiance alone was 
reserved to the crown. **Avarice is the vice of declining 
years ; most of the proprietors were past middle life. They 
begged the country under the pretence of a pious zeal for 
propagating the gospel, and their sole object was the in* 
crease of their own wealth and dignity.** The opposing 
claims of Spain— -the London Company — the Massachusetts 
settlers^ were soon disposed ofc Sir John Yeamans, who 
came over from Barbadoes with a colony of planters about 
this time, was constituted Governor of all the territory south 
of Cape Fear. Thus the history of the first charter. There 
was a second two years after, suited to the ever grasping 
hands of the proprietors.f It extended half a degree further 
north; southward to 29^; westward to the ocean: cover- 
ing an almost illimitable territory. All of the present North 
and South-Carolfna, Georgia, Tennessee, Alabama, Missis* 

* Durham was a CowiUy Palalinei, The Bi^op had in it jura regaUa as 
fully as the King in his palace. All offences were against his peace. All 
for^itures accrued to him. He exercised the right of pardoning; appointed 
judges, etc. Most of these privileges Henry Vni. and £lizabeth abolished $ 
but this did not afiect the proprietors; they having all the Bishop's original 
rights. 

t The proprietors held by free and common socage tenure, with an an* 
nual rent of twenty marks> and one half of all gold and silver ore. They 
had the fullest powers to constitute a government. . To make sll laws, etc.) 
analogous to the laws and customs of England, with consent of the free- 
holders> They might create titles of nobility not used in England; and 
might — ^but only if they pleased, for so I understand i&— grant liberty of 
conscience and full toleration to all dissenters. The charter evidently con* 
lemplated a large production of tropical commodities, admitting as it does 
into England for several years free of duty from Carolina, wines, currants, 
raisins, silks, capers, wax, almonds, oil, and olives. The hope was never 
realized. A magnificent empire, too, was anticipated^ or wh^ those rights 
of "erecting fortifications,'* "making war," "exercising martial law," "rai* 
sing revenues,** etc. lodged in the proprietors. From this latter right^ how* 
ever, they expected most to their |inva^ fortunes. Everything was ac* 
corded them. "Nothing was neglected," sap Baneroil, "but the interests 
of the English crown and the rights of the colonists.*' And yet Clarendon, 
the Chancellor, was impeached not long afler for introducing the arbitrary 
jfwwer of tho erowti into the plantations. 2 Car^ CoU. p. 288v 
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sippi, Louisiana, Arkansas, part of Florida and Missouri, 
Texas and Mexico, included in it. A noble province this 
Carolina then I 

Between the years 1669 and 1698 five distinct set of laws 
{or fundamental constitutions) were sent over by the Pro- 
prietors for the government af their Province. The object 
professed was to ^^prevent the erecting of a numerous demo- 
cracyJ* The last set claims to be "with the advice and con- 
sent of the Landgraves, and Cassiques and Commons, in 
this present Parliament assembled." The people in their 
respective assemblies never ratified these constitutions ; — 
they determined them in 1702 never to have been law in 
the State — so little disposition had these hardy adventurers 
to be governed, where .they were not represented. Amid 
the wild scenes of their new homes dreams of liberty soon 
floated in their fancies ; a jealousy of the proprietors at 
once sprung up, ard the seeds of after revolution were sown 
in that early period. In 1*669 came Wm. Sayle as Gover- 
nor of the Colony^ and three years afterwards followed, 
nineteen ^^ Articles of Instruction^ and the model of a town 
— the Rome doubtless of the new world. 

The first set of constitutions are so remarkable, that we 
design a full notice of them.* Such a notice will not be 
uninteresting. The early history of the State cannot al- 
ways indeed be understood, without some knowledge of 
these ; the more ancient statutes have a clear reference to 
them : titles of nohility,^ with large landed interests, were 
actually created under their sanction. Thos. Smith was 
created Landgrave with 4,800 acres land. Colleton, Yea- 
mans, and Carteret, were entitled '* Landgraves ;'* — the 
same dignity is said to have been conferred upon John 
Locke. These constitutions, in themselves, are worthy of 
all attention ; — they are worthy of attention, too, from the 



* There is a maDuscript copy of these ConstitntioDS in the Charleston 
Library; it is a curioas old paper, in the hand-writing of John Locke him- 
self. The writing is stiff bat very clear ; it is not punctuated in any part : 
a fac simile of Locke's signature is attached to it. The date is 14th July, 
l669. The manuscript was presented to the Library in 1833, by Robert 
Gilmor, of Baltimore. We are indebted to the Librarian for a view of iL 

t The dignities under the Constitutions were to be ; 
1. PaUUine — comes palcUii. The term explains itself 
^. Landgrtwe. A German title, like the Saxon *'Tha»e.*' 
3. Casique. An Indian title. Vide I Cooper, 42L 
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character of those who framed them. Every Colony, ex- 
cept South-Carolina, was planted by Refugees from ecclesi- 
astical tyranny. The men who first crossed the waters for 
our shores were of a different character. Men of broken 
fortunes, adventurers, artisans, servants — the first colonists 
were any thing which could be included under the genus 
homo. These, it might be supposed, would not be over jea- 
lous about liberty. How to govern them? — was a natural 
<]uestion for the proprietors. Were they to cross the ocean 
with a few general instructions, and form a government af- 
terwards for themselves, — as circumstances, the exigencies 
of the occasion, the habits of the colonists, their peculiar 
and ever changing relations might seem to dictate 7 Or 
must they, at the first, be chained down to a certain fixed, 
unyielding, inflexible form^ to which every thing else must 
be accommodated ? roliticai wisdom might have hesitated 
about the first ; avarice and lust of power erred sadly in 
determining upon the last. The proprietors had designs of 
a stupendous nature. What could suit an establishment, at 
the head of which we recognize a Clarendon, or a Shafts* 
bury — but all the pomp of regal show — the magnificence of 
empire — the glory of dominion ? Statesmen at home — le- 
gislators, they were cradled in the storms and tempests of 
revolution, — educated amid the ceaseless conflict of parties, 
trained in action and for action. Some of them were phi- 
losophers, — and amid every distraction of the State, found 
in philosophy a solace and a guide ;-— courting Egeria in her 
solitary groves, when the tempest raged without. Such 
was Shaftsbury — such was Clarendon. 

If we would know the constitutions granted to the first 
colonists, we must know the men that granted them. Cla- 
rendon was abroad on a mission to Sweden. All the re- 
sponsibilities of the enterprize rested upon Shaftsbury ; he 
was its oracle — he gave laws to it — and in giving laws to it, 
was himself the type of the government he was about to 
establish. A man unflinching in his purposes — ever chang- 
ing in his connexions ; an equal foe to despotic power and 
to democracy ; an aristocrat doating upon a landed aristo- 
cracy, with all faith in the nobles — all contempt for the peo- 
ple. Loving wealth without avarice ; just from interest, — 
and popular as a chancellor every where but among the law- 
yers. Without religion — be feared not God, but watched 
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the stars ; without faith in Christianity,* he clung to astro- 
logy ; — a counsellor, but not an actor. A man without sym« 
pathies, he could neither understand a prejudice, or prescrip- 
tion. He debauched his mind into a contempt of the peo. 
pie, and would have debauched them in turn by inflaming 
their passions. Such was Shaftsbury, as Bancroft de- 
scribes him. 

There was another man — ^John Locke. As a patron of 
letters, Shaftsbury was not long ignorant of the merits of 
the unpretending scholar. They were antipodes to each 
other in religion and morals } in letters and in politics they 
met on a common arena and shook hands together. Shafts- 
bury was in the zenith of hi? glory ; — Locke, as yet, "un- 
honored and unsung." A lover of truth, moved by con- 
victions and regardless of theory — looking to the nobility 
as the rock of the commonwealth, and out of all conceit 
with the people — John Locke, "in going forth," says the his- 
torian, "to lay the foundation of civil government in the 
wilderness, bowed his mighty understanding to the persua- 
sive influences of Shaftsbury." 

Associated with these great names comes down to us the 
first set of Carolina Constitutions. Locke drafted them on 
Shaftsbury's principles, but these were consonant to the 
feelings of the great metaphysician himself; and there ia 
throughout the whole performance, we are told, but a single 
article which did not meet with his hearty approval, jr Locke 
to his last days prided himself on these legislative labours.. 
In their first birth they were the theme of extravagant eu- 
logy. "Beyond compare are they," said some ; "empires 
will be solicitous of subjection to the noble government,'^ 
said others ; "they shall endure forever," said the proprie- 
tors, ^^aacred and unalierableJ^X 

* He coald yet pretend a faith, when it suited the purposes of bis insa-^ 
tiable ambition. He comiBuned with the Church of England, and main- 
tained, at times, that "it was censurable to represent the gospel as a fraud f 
that he hoped its enemies would be reconciled to it, and its friends prize it 
more highly." Vide Dwight on Infidel Philosophy. M'Ilvaine''s Eviden- 
ces, p. 336. 

t The Article establishing a National Church. 

X The autograph copy of these ConstituHons in the Charlestcm Library, is 
dated July, 1669. As the reader may be pleased with a view of the plan 
of goremment to be established by mm^ we have thought it not inappropri" 
ate to furnish in a note such a summary or digest It will be some labour 
to us, and lest it might prove tedious to any, we shall not encumber the text 
with it. The curiosity of the whole afiair warrants us in this step; aad 
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It has been said, '^nothing so absurd as never to have 
been defended by any of the philosophers." It would have 
been a curious thing to have seen the cumbrous machinery 
put into operation, which our philosophers in this instance 

the noted names of Shafbbaiy and Locke gives an interest to every thing 
connected with them. We view first the three principal departments of the 
Constitution, — the Elzecutive — Legislative — ^Judiciary, and then come to 
the details of the system. 

I. The Exbcutive. This power was lodged in the Palatine's Coort ra- 
ther than in the hands of a single officer. The Palatine was the highest of- 
ficer in the State, but had little power per se. The Palatine's Court con- 
sisted simply of the Proprietors. Four of them were necessary to an Act ; 
and this Cfourt was charged with the appointment of all officers, the expend- 
ing of moneys, — pardoning, vetoing— calling and dissolving Parliaments, 
etc. The power io make war was not given it. 

n. Thk LEGiSLibTiVE. There were two legislative bodies. 

1. The Grand Council, or Upper House. Popular element little recog- 
nized in it Palatines, Proprietors, and Counsellors the only members. 
The treatv making power placed here, as also the powers to originate and 
prepare all laws bemre they could appear in the other House. This met 
once a month. 

3. The Parliament^ or Lower House. f\nir Estates comprised in it — sit- 
ting in a single room. 

a. The Proprietors^ — always to be eight in number ; eldest, Palatine. Es- 
tate of each one-fortieth of every county, — a seigniory. Whole Province to 
be subdivided into counties. 

e. The Landgraves — one over every county, with 48,000 acres of land. 

i. The Cassiqu£s — two to a county. Estate, 24,000 acres each. 

0. TVie Commons — Every fourth part of a county, or precinct, sent one^ 
elected for two years. 

This Parliament was the law-making body. Assent of Palatine and four 
Proprietors necessary to every law. If this assent given through their de- 
puties, law expired after two years, unless act of deputies confirmed. A 
peculiar veto existed here. In effect, if not in totis verinsy that of the Roman 
Tribune. Before the consent of the Palatine or his deputy obtained, any 
Proprietor or deputy might protest ; a debate ensued ; tne four estates re- 
tired to separate chambers ; a majority of either voting the law unconstitu- 
tional, destroyed it in any stage of its progress. How complex f — what 
opposing checks I Dissent the Grand Council^ and the law could never 
come before Parliament. Assent both, and a Proprietor or his deputy, with 
the major part of either estate, defeated that assent. Unite all of these, and 
the Palatines Court charges down with its veto,— or the Crown of England, 
in the last resort, — and this under the Charter. 

III. The JuoiciA|iT. Five descriptions of Courts. 

1. Supreme CeurtSf — of these eight. 

1. PaUUitie^s Court. 

2. Proprietor's Courts. To each of these one Proprietor, six Counsel- 
lors, and a College of twelve Assistants. Counsellors and Assistants cho- 
sen in a peculiar manner by the Estates. The great preponderance in favor 
of the nobility and landed interests. The Grand Council could expel an^ 
of these, but could never expel a Proprietor, bis right being an inherent, ori- 
ginal one. Gtuorum in each, a Proprietor and three Counsellors. In certain 
cases these appeal courts. Judgment final. In criminal matters exercis- 
ing control over inferior courts. 

a. The Chancdlor's Court, Chcmcdkr Speaker, in Parliament, and Presi- 
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with all gravity, "ordained and established." The man, re- 
versing the natural order, was to be made for the law, and 
not the law for the man. The cage made first, and then the 
lion to be put into it. But the lion proved too strong for 
the cage, and trampled it under his feet with disdain. You 
may reduce men to bondage, where they are effeminate from 
luxury or lost in the aggregate mass, but let them feel their 
individuality in a new world, — in the wild forests, — nature 
will speak there, and they will be free. 

"If you have nature in you, bear it not" 

The Constitutions were ill-suited to colonial infancy, — 
and when power came, they were rejected with indignation. 
What were landgraves and cassiques and lords, to men strug- 
gling in a wilderness against nature and against man. These 

dent of the Grand Council. Each of his Counsellors a Vtce-ChanceUoTj — 
each Assistant a Recorder. Chancery powers in general exercised here. 

b. Chief Justices Court, Appeals heard. Counsellors Justices; Assist- 
ants Masters. 

c. Constables Court. Military tribunal. Constable, in Palatine's absence, 
commander-in-chief in war. Each Counsellor a Marshal^ — Assistant, LdetU, 
General. 

d. AdmiraPs Court, Powers of the Incident and Prize Courts of Admi- 
ralty in England. In war, the Admiral and officers of his couft held com- 
mand in the navy. 

e. Treasurer's Cowrtj with Under Treasurers and Auditors, 

f. Chamberlain's Court. A Court of Heraldry. In many points, jurisdic- 
tion of an English Ecclesiastical Court. A Court of fashions, habits, games 
and sports. Officers, Vice Chamberlains and Provosts. 

g. High Steward's Court. Trade, manufactures, buildings, towns, roads, 
bridges, ferries, health. Comptrollers and Surveyors as officers. 

2. Courts of Assize, Commissioners to go into the several counties for 
the trial of capital offences. These were of the Grand Council, of the 
Counsellors or Assistants, and associated themselves with the Justices and 
Sheriffs of counties. 

3. Count/y Courts. Sheriff and four Justices in each; chosen and com- 
missioned by Palatine's Court. Appeals from Precinct Courts. 

4. Precinct Courts. Steward and four Justices each. Cognizance of cri- 
minal causes less than capital, and all civil causes. 

5. Seignory^ Barony and Manor Courts. Held before the Lord. Causes 
civil ana criminal between vassals and leet men, — without appeal. If oth- 
ers concerned, appeal to Precinct or County Courts. 

We proceed to examine the constitutions under a few other divisions. 

I. Religion. Church of England Establishment. Dissenting churches 
tolerated, having each its terms of communion drawn up, and names of 
communicants. Every such church must agree that there is a God, and 
that he is to be worshipped. No citizenship to other than a communicant 
in some church. No place of honor or pront. (Ql7 Would not this ensure 
some sad communicants or a deistical cnurch T) 

II. Revenue. All land held of the Proprietors with a rent tax. All 
wrecks, mines, etc., pearl and whale fishery, ambergris, etc., to them for- 
ever. JPalatine's share, three-tenths of the whole. 

2 
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constitutioDS were the ODly attempt to establish an order of 
nobility in America, where all are nature's noblemen. Ad 
aristocracy alone was aimed at. Popular liberty altogether 
out of the question. From the construction of the govern- 
ment, an aristocratic majority might, almost in every instance^ 
be relied on. Two>Mhs of atl the land belonged to the no- 
bility. Every thing was dependent upon property. "Money,'' 
"money," sounded from every part of the government. O 
majestas nummorum sanctissima est! We will not sell 
justice, — Nulli vendemus, nulli negabimus, aut differemus 
rectum atit justiciam, said Magna Charta ; here it was on 
all occasions sold. The right to appeal was fixed at a cer- 
tain price, in different courts. High property qualifications 
were annexed to every privilege. Estates of nobility ina- 
lienable. These were among the most arbitrary provisions* 
The provision in these constitutions which admitted a ma- 
jority of the jury to decide, is one which leans on the side 
of arbitrary power, against liberty. In State prosecutions, a 
majority of the Court may be influenced by authority, cor- 
rupted or overawed, but a unanimous verdict is freea from 
this danger, for it could hardly happen that the jury-box 
should not contain at least one man of incorruptible integri- 
ty. This clause was directly repugnant to the English con- 
stitution, one peculiarity of which, from all antiquity, is thi^ 

III. Propbrty. Elective franchise and office onlj to land-holders. Fifty 
acres to the lowest oflScer, — a voter j fire hnndred to the highest, — a juror, 
or a member of parliament. Appeals to higher Courts, even in criminal 
matters, disposea of at a fixed price. Proprietary estates inalienable after 
a certain time, (unless "for terms under three lives.") In descent of lands, 
heirs male preferred. Failure of heirs to a Proprietor, his colleagues elect 
a new one. Oldest Proprietor, Palatine. Failure of heirs of Landgraves 
or Cassiques, reversion to Proprietors. Manors indivisible. 

IV. Slaves. 1. Leet Men — serfs or villeins. Under their lords without 
appeal. Bound to the soil. Their descendants leet men and women for- 
ever. Leet men made by entering their names as such. On marriage, to 
receive of the Lord land at a small rent. 

9. Negroes. Absolute power over them in master. Not manumitted by 
church membership. An odd notion to the contrary being held in England 
at the time. 

V. Nobility never to be diminished in number. Tried by their peers in 
the Chief Justice's Court. Appointed by Proprietors. Never to hold more 
than one dignity at a time. Palatine and Proprietors may act by Deputies, 
Deputies must be of the Nobility or Counsellors. No cause of any nature 
tried without a jury. (Ct. Would not this sweep chancery away 1) Ma- 
jority of jury decide. No advocate allowed to plead, without oath that he 
is unpaid. No law valid after a hundred years, /ezcejj^t constitutions.) No 
comments upon constitutions or laws allowed. Constitutions read at every 
Pariiament Naturalkiation conferred forever by signing the constitntionsw 
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very unanimity, distinguishing it from the nembda, or Goth- 
ic jury, which required a consent from the major phrt only. 

But, then, we must not complain too much of the consti- 
tutions for their strong anti-liberty bias. They were framed 
in an age, when a reaction was taking place against this li- 
berty, — when the popular element, even in the English con- 
stitution, had began to be looked upon as the cause of the 
terrible convulsions through which the State had but lately 
passed. The noblemen who framed these laws, were not 
unmindful of their own order. Like their brethren of ano- 
ther age, who wrested from King John the Magna Charta 
of their rights, they admitted the people to no more of these 
rio^hts than necessity demanded. With regard to the lowest 
order of the State, — the villeins, serfs, (or leet men, as they 
are called in Locke's Constitutions,) — neither instrument 
considered them as having any claims whatever. Their 
condition under Magna Charta was, if any thing, preferable. 
Here they could never be emancipated. Their descendants 
must forever be as themselves. What more gloomy than 
such a prospect ! The rigidity of Indian castes was not 
more severe. The Egyptian "hereditary professions" not 
less philosophical. Not by nature were these a deg:raded 
race of men, but by adventitious circumstances. Should 
they never triumph over these? Should they ever remain, 
as in the constitutions, ^^under their lords without appeal?'^ 

With regard to the slaves proper of the constitution, — the 
negroes, — the worst feature of the Roman law was displayed, 
the master's power of life and death over them. Mr. Ban- 
croft does not wonder at this froln John Locke, when Gro- 
tius could defend the institution of slavery, and William 
Penn employ the labor of African bondmen. The present 
condition of the African slave, when contrasted with this pro- 
vision, ought forever to silence the wretched cry of aboli- 
tionism.* 

* Slavery and the slare trade, says Bancroft, are older than the records 
of human society. They existed among the Egyptians and the Hebrews. 
All Phenicia and Scythia trafficked in slaves. At Athens, at Macedon, at 
Rome, — most repulsively under the Anglo-Saxons, Germany, France, Rus- 
sia, Turkey, Italy. Christianity introduced a new feature. The Crusaders 
established the principle that infidels might be enslaved. Even Lord Bacon 
seemed to admit, that war might be made upon them lor the propagation 
of the Christian faith. — 1 Kent, 10. When the Moors, overcome by Chris- 
tians, removed to Africa, all Africans were esteemed Moors ; — hence Afri- 
can slavery. But African slavery first existed in Africa. The nations 
there enslayed each other. Herodotus speaks of Negro slaves. "The Ne- 
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The Constitutions prohibited any comments to be written 
upon them. One might have supposed that history would 
have taught the Proprietors the absurdity of such a law. The 
same thing was decreed by Justinian, after the digest of his 
celebrated body of laws. Every commentator upon it "in- 
curred the guilt of the crimen falsi,^^ but, in defiance of the 
command, says Kent, it was overloaded with the commenta- 
ries of civilians. Every law was to expire after a hundred 
years, and yet in the same breath the monstrous folly of ^^sa- 
cred and tmalterable constitutions.^^ The laws of the Medes 
and Persians re-produced — those inflexible laws which might 
never be changed. No advocate to plead in any case for a 
fee. At one "fell swoop,' farewell to the whole body of 
lawyers, who have been so celebrated in every age. Even 
the religious toleration of these constitutions was suspicious. 
"Its courts of games and fashions," says the historian, "sup- 
pos(5d that men would submit their minds, women their 
tastes, and children their pastimes, to a tribunal." Naturali- 
zation was forever to be conferred by the simple act of 
signing the constitutions. What must be thought of the 

fro race exists in the catacombs, in the mixed or Negroloid character, 
ven in this modified type their presence is comparatively unfrequent. If 
Negroes, as is more than probable, were numerous in Egypt^ their social 
position was chiefly in ancient times, what it yet is, — that oi plebeians, ser- 
vants and slaves." — Nott*s Lectures on the Caucasian and P^egro Races, p. 
15. Negro slaves existed in Greece and Rome. They existed in Europe 
before the discovery of America. As early as 1443, they were introduced 
from Africa by the Portuguese. The Spaniards are even said to have pre- 
ceded the Portuguese. The first emigrants to America enslaved the In- 
dians. Las Casas suggested African slavery in Hispaniola. Gtueen Eli- 
zabeth was the first English sovereign to engage in the trafific, — Massachu- 
setts the first colony! Virginia first sold to slavery her white servants that 
came over. In 1620, African slaves were introduced there. See the admi- 
rable chapter in Bancroft on this subject, — Hist. U. S., chap. v. — Kent's 
Com., vol. i., p. 191. The Barbadoes planters brought African slaves to 
Carolina coeval with the colony. In a few years they outnumbered the 
whites, two to one. Every colony received them. The slave trade termin- 
ated first at the South. Virginia and North-Carolina, in 1773, resolved to 
discontinue it. The first law I find in South-Carolina, relating to slaves, 
passed 1683. This is lost. Our collection of Statutes commences with 
1685. Between 1690 and 1835, 1 find forty-two enactments upon the subject. 
The earlier sanguinary, but, by degrees, assuming a mild and humane char- 
acter. The condition of this class must be ameliorated, — but never by 
foreign influence. Our own humanity and enlightenment will dictate the 
proper amelioration. Of this humanity and enlightenment we claim quite 
as much as our neighbors. Every law, prior to 1751, on the subject of slaves 
in South- Carolina, expired before the Revolution. "Let the pMlarUhropists 
of the day reaMect ikal they were British and not American laws" says the Edi- 
tor of our Statutes. 
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wisdom of such a provision, at this day, when ev6n our pre- 
sent systems of naturalization are objected against. There 
was inserted in the constitutions no power to amend: The 
Proprietors, we may suppose, reserved this to themselves. 
But this brin^ us to the question, — Had they the right to 
ordain the constitutions at all ? Their charter required the 
consent of freeholders.^ who were not, certainly, consulted 
in this instance, much less did they consent. 

But let us roturn to history. In 1670, came over the first 
colony under the charter. The planting was effected under 
the direction of the Proprietors. At their expense all the 
necessaries were furnished.* With the colony came a rough 
ciraft of the constitutions. We shall witness their fate. No 
attempt was made to enforce them. It would have been 
vain. A government was indeed required, but of quite a 
different character. One was established. Some historians 
speak of it as a military government, — but liberty was one 
of its elements. The government was temporary: a legis- 
lature of twenty delegates, elected by the people ; — a council 
often, — five by the appointment of the legislature, and five 
by the Proprietors. A Proprietor's Governor was already on 
the spot. The complete constitutions arrived • — were they 
to supersede the present establishment? The Proprietors 
sent over temporary laws ;t — were these to be enforced ? 
Now were the times pregnant wifti dissension and party 
strife. 

The colony had reached another stage. The Barbadoes 
planters, with their negro slaves, were settled. The Dutch, 
from the Hudson, had arrived. The sons of Ireland and 
Scotia were there too ; and Prance's generous Huguenots 
sought in Carolina, what the revocation of the Edict of 

♦ Home's "Description of the Province" had been published five years. 
It painted the country in the most glowing colors, and offered the most far 
vorable terms to settlers. They were to enjoy great privileges : much great- 
er than the Proprietors, in the event, were willing to allow. Large bounties 
of land to free men and women; also to servants, after their terms of ser- 
vice. "If emy M(dd or sirigle Woman^^^ said the paper, "have a desire to so 
ifver^ they vnll think themselves in the Golden Age^ when Men paid a Dowry for 
their Wives ; for if they he but Civile and under 50 years of Age, some honest Man 
or other will pur chaM them for Ikeir Wives" — Car. Coll. p. 17. We may spe- 
culate as to the effect of this upon the spinsters of that happy period ! As 
to government, the emigrants might present thirteen persons, from whom a 
cooncil of six, and a governor for three years, would be selected by the 
Proprietors. An assembly of their own freemen should meet to pass laws. 
2 Car. Coll. p, 282. 

t For these see 2 Car. Coll. p. 404. 

2* 



18 Carolina Poliiieal Annals. [April, 

Nantes denied Ihem at hooie. Charleston was built, (1680.) 
*'0n the spot where opulence now crowds the wharves of 
the most prosperous mart on our Southern seaboard, among 
ancient groves that swept down to the rivers' banks, and 
were covered with the yellow jasmine, which burdened the 
vernal zephyrs with its perfumes, the cabins of graziers be- 
gan the city. Long after, the splendid vegetation which 
environs Charleston, especially the vine and cedar and cy- 
press trees, along the broad road which is now Meeting- 
street, delighted the observer by its perpetual verdure." This 
is Bancroft's language. "In short," says old John Archdale, 
"out of Charles- Town^ far three or four Miles, called the 
Broadway^ is so delightful a Road^ and so pleasantly 
Cfreen, that Ibelieve no Prince in Europe, by all their Art, 
can make so pleasant a Sight for the whole Year." The 
Proprietors, too, in their turn, bad become restless. Larger 
drafts had been made upon their purses than they expected 
or desired. Prospects of any return were hopeless. "We 
must be silly, indeed, said they, to maintain idle men." The 
temporary government of the colonists little pleased them. 
The enforcement of the "grand model" was alone in their 
hearts. From this the people rebelled. 

Thus stood matters. Mutual distrust hastened on the 
crisis. It came. The efforts of the Proprietors to enforce 
.the collection of foreign* debts, — to apportion the representa- 
1 tion, of which Charleston enjoyed a monopoly, — to apply 
1 the navigation laws of England, — were deemed odious. But 
\ the Proprietors were innocent, so far as the navigation laws 
were concerned. These laws existed before the charter, and, 
of course, were not repealed by it. Such a construction 
would admit the dispensing power of the king, with all its 
train of re volutionary consequences, and yet this construction 
was contended for. "The principles of the Carolinians," 
says George Chalmers, "and the doctrine so fashionable at 
the Court of James, which sapped the foundations of his 
throne, were therefore exactly the same." The contests of 
the churchmen, etc., which Archdale had struggled so much 
to heal, were at their height. Every thing was disorder in 
the colony. A plaint went up to the Crown. The Crown 
heard it, and issued a "quo warranto^ to vacate the charter. 
But a compromise ensued. Then met the assembly of 1685. 
A majority of its members stood out against the fundaniiental 
constitutions, and were excluded. Scattering themselves 
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among the people, they added every where fuel to the flame, 
Anotl^r parliament, — ^the elections turned on this contest 
with the Proprietors. The members met to oppose. Business 
was out of the question. They would do nothing but pro- 
test. "One of the protesting members," says the royalist 
Chalmers, "signed his mark, as he could not write. We 
may infer the extent of his political knowledge." 

The notorious Seth Sothel, from North-Carolina, appeared 
in the midst at this time as an evil spirit. He was a Pro- 
prietor. To be a usurper was the easiest thing in the world. 
The people hailed him with applause. The governor and 
council opposed him to' no purpose. But his dominion was 
of short duration. The hands that elevated were among the 
first to depose. To appease the general ferment, the Proprie- 
tors resolve, in 1693, "the constitutions to be no longer in 
force." 

Thus passed away the labours of Locke. Thus forever 
pass away those arbitrary systems, which, calculated for the 
abstract man, would be applied experimentally by philosophy 
to the living and moving mass. A lesson; here, for all sub- 
sequent ages. Let men gather hence where is the true wis- 
dom in establishing government and laws. Let them see 
that Deity has chosen the lesser things of this world to con- 
found the mighty. Let them see how practical wisdom 
laughs to scorn abstract philosophy, when it would carry in- 
to execution its ideal schemes. Men are too much governed. 
Society best regulates itself without arbitrary restramts. Phi- 
losophers make indifferent legislators. There is a common 
law of government, and that is derived from the wisdom of 
all ages. Every attempt to systematize has failed. The 
world has long laughed at the plans of government which 
grave and learned heads have devised, — the "Oceanicas," 
the "Utopias,'' the "Perfect Governments," of such men as 
Plato and Bacon and Harrington and Hume. Men have 
been amused, too, at the absurdities of the French philoso- 
phers. They laughed, in this instance, at the "unalterable 
constitutions" of Locke and Shaftsbury, and trampled them 
under feet with contempt. In twenty-three years the immor- 
tal instrument was dead. How contemptible, then, the claims 
of human wisdom ! 

But the Proprietors were not so easy to yield their every 
claim. Another attempt at a set of constitutions was made 
in 1698. The iniquitous Capt. Jas. Moore was governor* at 
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the time. He called a parliament, — ^influenced the sheriff, 
says an old historian,* ^'that strangers, servants, aliens, mu- 
lattoes and negroes, and all Frenchmen^ were polled and 
returned.'' The act of 1704 passed against dissenters — "above 
two-thirds of the people, and the richest and soberest among 
them." The act required conformity to the Church of Eng- 
land and its sacraments, as the qualification for members of 
assembly. It passed by a majority of one. The attempt by 
the same parliament to repeal it failed. The Proprietors 
countenanced and adopted the law. The matter came before 
the English House of Lords. They declared that the Pro- 
prietors had, in this act, vacated their charter, dueen Anne 
instructed her attornies to sue out a quo warranto against 
the charter. Oldmixon, who wrote in 1708, speaks of the 
cause as still pending.t 

The Revolution of 1719. Nothing could prevent the 
shock. The moment had arrived when freemen should le- 
gislate for themselves. The English constitution was broad 
enough to cover its colony. A government which could 
inspire neither love nor fear, was already paralytic. Its vi- 
tality was gone. Men looked beyond it In vain the colo* 

♦ Oldmixon, 2 Car. Coll., p. 420. 

t Iq 1712, an act of Assembly was passed for putting in force, in the colo> 
oy, upwards of three hundred English statutes, extending from Magna 
Cfharta to 25 Geo. II, Among these acts is that of 1 James 1., "against cotv- 
juraiiojij wUckcrajt and dealings with evil amd wicked spirits** Dr. Cooper, at 
the end of his second volume, in a note upon the statute, sums up much of 
the curious learning that pertains to the subject, and exonerates our ances- 
tors for yielding in this instance to the popular superstitions. He certainly 
shows that our ancestors were sustained by much learned authority. Even 
in our own State, Chief Justice Trott once delivered a learned charge, most 
elaborately maintaining the existence of witchcraft. A case occurred in 
1813 or '14, in Lancaster, S. C. Several were indicted for an assault on an 
old woman. The defence was, that she had practised diabolical acts upon a 
young girl, and that the persons indicted brought the old woman to touch 
the girl, and say over her, "God bless you!" With this, of course, the gwrl 
recovered ! Judge Johnson presided at the trial. The girl being permitted 
to testify, swore that, "being" fatigued one evening at her labors, she lay 
4own to rest ; that Barbara rowers, the prosecutrix, cam« in and sat upon 
her, and choked her with great violence. After ithis, Barbara raised her up, 
converted her into a horse, rode her to Lancaster village, went through the 
key-hole into several shops, brought out goods of great value, loaded her 
with them, and rode her into Chesterfield with her booty. With the severity 
of her almost incessant hardships in the service of the witch, her health and 
strength greatly declined." 

No inconsiderable number of witches are said to have existed in Winns- 
boro', S. C, in 1792. By a sort of Judge Lynch Court of Witch Doctors, 
seyeral were tried, found guilty, and punished by stripes, burning their feet 
at a bark fire, so that the soles came off, etc., ete. 3 Stat, at Large, p. 743. 
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nists implore aid in their disastrous Indian wars ; the <4n- 
corporated noblemen" were unwilling or unable to grant it. 
The crown was not disposed to interfere with the concerns 
of the Proprietary. The attempt was made in England to 
reduce all the chartered governments in America to legal 
ones, but failed. State securities were issued to defray the 
great expenses of military defence. These depreciated. For- 
eign merchants protested through the Proprietors on account 
oftheir consequent losses. The Proprietors called into be- 
ing the veto power, and the power of repeal. They declare^ 
null and void several offending laws of the colonists. The 
law extending elections to all the parishes, shared this fate. 
A few years before they had been earnest for the passage of 
a similar law, in despite of all opposition. They protested, 
now, that one of the laws was contrary to the charter. The 
colonists retorted upon them, — the charter was already a dead' / 
letter. They based themselves here on the opinion of the 
House of Lords. The law "on elections" was opposed viru- 
lently by Chief Justice Trott and Mr. Rhett. It was too 
democratic and too hostile to their immense influence in the 
then system of elections. The Proprietors' right to repeal 
laws was also contested ; at all events, said the colonists, 
their deputies have already assented. The act of deputies 
is their own act. Quifacitper alium^facit per se. Rich- 
ard Johnson, Esq., arrived at this time, with full power to 
settle the differences. To the people he soon endeared him- 
self. Trott became every day more infamous ; he carried 
himself so arbitrarily, — was so hostile to popular rights. His 
power in the many courts over which he presided, was ex- 
traordinary. Appeals went up from Justice Trott to Justice 
Trott. Thirty articles of impeachment were handed in 
against him. They were disregarded, and the thanks of his 
masters in England tendered for his zeal. Johnson was 
commanded to dissolve the parliament, and assemble a new 
one forthwith on the old election law. A council of twelve 
was associated with him ; the former one of seven was abol- 
ished. He was instructed to grant no more lands on any 
pretence whatever. The cry on every hand was, the char- 
ter, — the charter. The new council was in violation of it(?) — 
the land regulation was in violation of it The charter 
looked to the settlement of the country ; granting lands was 
one of its conditions ; hundreds came over on its faith, and 
on the faith of acts passed in pursuance of it. "Five hun- 
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dred men transported themselves to Carolina, to take the 
benefit of these acts, which influx was a great acquisition at 
this juncture, and served to strengthen the frontiers," says 
Dr. Hewit* 

The parliament was dissolved. The new one came toge- 
ther in bad spirit. A Spanish descent expected upon the 
coasts, could not urge them into action. Country associa- 
tions every where had been formed against the Proprietors. 
The legislature echoed the popular sentiment. It soon voted 
itself a convention, and no assembly. The writs of election, 
said they, were illegal. The charter was forfeited. The 
government they boldly offered to Johnson, as the represen- 
tative of the crown. He refused it. His speech on the oc- 
casion was able and elaborate. As far as mere verbal argu- 
ment was concerned, he had far the best of the controversy. 
But there were arguments of another nature. The salvation 
of the State must not be sacrificed to mere technicalities, — 
salus populi suprema lex. Thrs is the argument of revolu- 
tion. Nice questions of law and fact are out of the question. 
"jPor the preservation of our lives and estates^^ said they, 
^^acGording to the supreme law of nature^ we with one heart 
and voice renounce the said Proprietors,^^ t 

The blow was struck. The convention elected a new 
governor and council. This Protean body assumed again 
its legislative character. Trott was deposed. Commissioners 
were sent to England. News reached the colony that three 
Quakers had been negotiating for the Proprietary to stock- 
job it in the market. It had been long notorious that a single 
secretary in England transacted all its business, and, in ef- 
fect, ruled the Province. The Council of Regency, in bis 
Majesty's absence, heard the commissioners ; they declared 
the charter forfeited. Amid the general rejoicings of the 
whole colony, a new government sprung into being. George 
the First had been pleased to appoint a governor and coun- 
cil to act with the assembly. Order was every where re- 
stored. 

In 1729, the claims of seven Proprietors in the soil, lands, 
quit rents, etc., were purchased for £22,000,— and this for 
the great Western Empire ! Lord John Carteret's eighth 
part was reserved, surveyed out on patent, and vested in him. 

* Rise and Progress of the Colonies of Carolina and Geai^a, vol. 1, p. 
205. 
t Cooper's Statities at Large S. C, vol. 1., p. 58« 
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It paid a small qait rent, and a foarth of all gold and silver 
ore. The crown retained in it all powers of government. \ 
The assembly, in 1761, contained forty-four members. They \ 
were nnequally distributed between the parishes, as Gover- t 
nor Glen complains. In his own language, 'teme parishes 1 
returning five, others four, three, two, or only one, and some 
towns which, by the king's instructions, have a right to be 
erected into parishes, and to send two uKmbers, are not al- 
lowed to send any." ^ The taxes at this period were levied 
only by imposts. Revenue amounted to £4500,— expendi- i 
tures, £3500 ; a foarth went to the church, and £250 to the 
governor. 

The Revolution of 1776. The power which had shat- 
tered to pieces the government of 1669, did not slumber long. 
It roused itself for another blow, and tyranny quailed before 
its outstretched arm. The kind parent of 1719 had degen- 
erated into the ^nnatnral mother" of 1776, — the protector 
had become the scourge. Sated with power in the old world, 
she turned to the new, and the foige was rivetting chains for 
the strong nien of that new world. Then li^rty spoke, 
and her Uiunder notes echoed across the ocean, — then the 
western world entered upon its high destiny, — then the 
country of Ashley and Cooper passed from the dependant 
colony to the RepuUican Stale. We regard her in this new 
phasis in the eyes of nations, — we mark her as she developes 
herself in the 

ConstUuium of 1776. Its history. A voice was heard 
from the Continental Congress, recommending to the Con- 
vention of South-Carolina the foitnation of a government, 
''during the continuance of the present dispute with Great 
Britain." We quote from Drayton's Hemoirs.t A committee 
considered the sn^estion. CoL Laurens, from the commit- 
tee, reported &vorably. CoL Gradsden, with one hand upon 
the "Conmion Sense^t of Thomas Paine, declared for the in- 
dependence of America. A volcanic eruption of Vesuvius 
could not have more shocked the valleys of the plain. No 



• ADescripCkmofSootli-CaioUiia. LoDdon, 1761. 

t Sd ToL p. 171. 

t The effect of this work apoo the mett of diat daj, we maj well imagine 
It was in ereiy one's hands. U stined them np. Mr. Izaid, writiofi: Ihim 
London, Mar, 1776,sajiL " I hare read * Common Sense/ the pampl&t jcn 
ask aboitt. His by mnen the dereiest and most iagenioos perfoimance I 
e?er saw." Cone^ondcneeof Salphlzaidof 8. C^ roLi*, p. 213. 
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* cry of "treason," "treason," echoed as in Virginia. A few 

* voices only responded to the noble call of "liberty." The 
Constitution was drafted. The opposition, at first fierce, 
yielded at last before the struggles of those men of might, 
who had prepared themselves to meet it. On the 26th March, 
the Constitution had become law. Its preamble recited as 
usual the long list of grievances. It looked rather to an ad- 
justment of the question than to a separation from England. 
This, says Mr.JDrayton, "that it might not strike in too gla- 
ring a light the apprehensions of timid or weak minds." The 
government was on the model pf the colonial,— a general 
assembly for two years ;* a legislative council elected by it 
and out of it for the same term ; a president and vice-presi- 
dent, on joint ballot, by the two legislative bodies ; a privy 
council of seven, or advisory council to the governor, elected 
out of the two houses ; a veto in the president ; an election 
on joint ballot for delegates to Congress ; privy council a 
court of chancery. An oath of abjuration and allegiance, 
more stringent than in the Constitution, soon followed that 
instrument, — the alternative, to take it or depart the province. 
'Phis Constitution, although adopted by delegates from the 
people, was not in stricti juris a Constitution ; it was a law. 
A majority could alter or repeal it. In three months the 
manifesto of the general Congress proclaimed the American 
States free. Every question of submission or compromise 
was forever at end. Then came 

The Cmstitution of 1778. This was a Constitution in 
no other sense than the last. It did not repeal its predecessor, 
but only altered it in the most important particulars. Fur- * 
ther than this, it was still of force. The present establish- 
ment of governor, senate and house, takes its origin here. 
Governor chosen on joint ballot by the Legislature for two 
years, — property qualification, £10,000 currency ;t privy 
council associated with fiim for the same term and with the 

* The Parishes, nineteen in namber, had six members each, except St. 

Philip and St. Michael, which had thirty, 138 

Four Districts had ten each, - 40 

Two " " six " 13 

Three " " four " ^- - 12 

Members Assembly, ----- soS 

t CurreTicy, Stamped bills of credit issued by the Legislature in 1700. 
Their par value was maintained for several years. In 1750 their value had 
sank to one-seventh of sterling. Old Currencfy was the currency of the Re- 
volution. 
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same pecuniary qualification ; a senate of sixty members, v 
The parishes and districts sent annually one senator each, to' 
serve two years ; some of the smaller of these, however, sent 
less than one, and Charleston sent two, — property quali^- 
cation from 2 to £7000 currency. House of Representatives, 
in number slightly differing from that of the first Constitu- 
tion; term of service two years; elected biennially ; qualifi- 
cation ranging as high as £3600 currency. The senate 
would appear to have been the popular house, under this 
Constitution. Half of its number came fresh from the people 
annually ; in this respect resembling the upper house of se- 
veral of tj}e States at this day.* Governor without the veto 
power. As in the last Constitution, no officiating: clergyman 
eligible to the senate, or house, or executive office. The Con- 
stitution which succeeded this, enacted the same clause. 
The policy of such an exclusion may be clearer than the 
riffbt to enforce it. The clergy being devoted to the ^'cure 
of souls," is an argument with themselves only why they 
should not desire or accept public honors or offices. The 
reason for excluding them nolens volens, seems clearly anti- 
republican. They are citizens. They possess the abilities 
and are subject to the disabilities of citissens. They have 
property and persons to be represented. They are taxed as 
citizens. They are not excluded from the elective franchise ; 
it would be tyranny to exclude them. They have, at least, 
all the necessary ability and virtue of citizens. Why, then, 
exclude them nrom public representative councils? The 
restriction appears to involve a reproach upon the cloth, — a 
reproach least deserved in our day. It savors of a reaction 
against a corrupt church, and the reaction has run into in- 
justice. But this is not the place to discuss so ^rave a ques* 
tion.t The Constitution of 1778 preceded, in time, the **Ar- 

* The Senate and Hoose, in many of the States, appear to have an eqnal 

STtion of the popular element; that is in respect oi their thne of service, 
ostof the New-England States elect their senators and representatives 
annoally. The same obtains in Georgia and North-Carolina. 

t Sir Edward Coke says of the clergy, 'that seeking to extend their li- 
berties bejFond their tme bounds, they either lost or enjoyed not those which 
of right belonged to them." In England, the clergy are not allowed to sit 
io the House of Commons. The reason given is, that "they ^ in the Coa- 
voeation. The celebrated case of Home Tooke having occasioned doobts, 
tbe Stat 41 Geo. III. was passed. This exdodes all who have even been 
ordmned. Our States have not gone so far. Most of the States have no 
claose in their constitutions in relation to the subject. It does not appear 
whether the clei^ ever sit in these States, bat they are not exelnded. Of 
the old thirteea States, New-Yoik, Delawafe, Virginia, North and Sofiitibp 

3 
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(tides of Confederation" between the States. Its representa- 
tive system was to be apportioned anew every fourteen yeus, 
according to the comparative strength and taxable property 
of the different sections of the State. Its religious toleration 
was but a sad affair. The governor and legislators must be 
Protestant citizens. The XXXYIII. Article draws largely 
upon the exploded constitutions of John Locke ; — it goes 
even further, and excludes Jews. No church to be recog- 
nized without the admission of four principles, — 1, that 
there is a God ; 2, that He is to be worshipped ; 3, that the 
Old and New Testaments are divinely inspired; 4, that 
Christianity is true. To every clergyman an oath adnain- 
istered that he will duly perform the duties of his office ; — 
this ^^that the State may have security for the due discharge 
of the pastoral officeJ^ Every voter, besides property quali- 
fication, etc., must "acknowledge a God and a future state of 
rewards and punishments." The XL. Article demands a 
reform of the sanguinary enactments of the penal code, — one 
of the first principles of Republicanism is humanity. The 
XLI. Article is a transcript of the XLYI. of Magna Charta. 
NuUus liber homo capiatur, vel imprisonetur, aut disseisie- 
tur, aut utlegatur, aut exuletur, aut aliquo modo destrua- 
tur ; nee super eum Unmus, nee super eum mittemus, nisi 

?er legale judicium parium suoruni, vel per legem terrce* 
'he bulwark of English liberty. 
The Constitution of 1790. South-Carolina had two years 
before reduced herself to the present territorial limits, by ce- 
ding to the general government all her public lands, extend- 
ing westward to the Mississippi River.* She now, in her 
sovereign capacity, speaks a Constitution into being, suited 
in every respect to her foreign and domestic relations, and 
kir consonance with the sound principles of republicanism. 

Carolina^ alone exclude them. The privileges of this order in England, 
are, that they may not sit on juries, be appointed bailiffs, etc. Formerly 
they might claim the ^'benefit of clergy," exempting them from death for 
any number of felonies, etc., etc. They might not, however, carry on 
any species of tjade or merchandise. The Constitution of the U. States 
has not prohibited the clergy froni holding public office under the govern- 
ment. In New-York, their property, to the amount of $1500, is exempt 
from taxation. 

* New-York ceded her lands in 1761 : Virginia, 1784 and '88 ; Massachu- 
setts, 1785; Connecticut, 1786 {North-Carolina, 1790; Georgia, 1802. Dr. 
Cooper observes that the ordinance of Congress, forbidding the introduc- 
tion of involuntary servitude into the territory N. W. of the Ohio River, is 
not only not authorized by, but is in direct contravention of the cottdillon» 
of the Yuqginia cession^^and the reaolutioii of Congress of 1786. 
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We name this (as in contradistinction to all others it was, 
and is still) the Constitution of SotUh-Carolina.* It had, in 
fact, each and all the characteristics of such an instrument. 
The narrow and contracted principles of former fundamen- 
tai lawsj were no longer insisted on. Men had arrived at 
another stage in social progress. A new system was engraft- 
ed upon the State, broad enough to include all the doctrines 
of the soundest political wisdom. Carolina was rather ahead 
than behind the age. She was among the first to discover 
the entire inadequacy and defects of the Articles which con- 
federated together the thirteen republican States. She was 
among the first to propose a remedy. When those "Articles" 
yield^ to the magnificent Constitution of 1787, she was 
ready to hail it with acclamation, and accommodate her in- 
ternal policy to all the high principles upon which it was 
based. She did so. On the 3d June, 1790, her people, 
speaking in their original capacity, in Convention at Colum- 
bia, prepared, discussed and adopted a republican Constitu- 
tion for the State. Our citizens must be too well acquainted 
with the provisions of this instrument, to require any analy- 
sis at our hands. To other than citizens, a few words must 
sufilce. The constituent parts of the government were little 
changed. The representation to the House was more justly 
apportioned; its number, too, was diminished one-half.f 
The Senate was also reduced considerably, — its term of ex- 
istence to be four years, — half of its members to go out of 
ofiice every two years, in analogy to the Constitution of 
the United States, — qualification of a voter, freehold or 
payment of tax, — qualification of a representative, £150 
sterling in real estate, — of a senator, £300, — of a governor, 
£1600 ; governor elected by the Legislature on jomt ballot, 
for two years. As an oflicer, he has very little power in 
South-Carolina. Even the veto power is not lodged in his 
hands. He adds to the pomp of the establishment, but the 

* The two former CoDstitations caniiAt be eonsidered as cepeaJed by the 
ConsUtation of 1790. These ConstitutioDS, we have already stated, were 
only la#s. As laws they are distinctly recognized in the last Constitution. 
The seventh article of it enacts, *Hhat all laws of force in this State at the 
passing of this Constitution, shall so continue until altered or repealed by 
the Legislature.^' 

t "All numerous bodies of men, although selected with the greatest care, 
are too much swayed by passion and too impatient of protracted delibera- 
tion." The world has had experience enough of this kind in the Athenian 
assemblies and those of the French Revolution. See Kent's Com., yol. L, 
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executive power strictly is lodged in the Legislature. Liberty 
of conscience is forever guaranteed in the State. 

Amendment of 1808. An amendment is a new Constitu- 
tion to the extent that it is an amendment. The one before 
us was the result* of a compromise between the lower and 
upper sections of the State. The wealth and population of 
the community must meet on equal terms ; neither can be 
slighted. Property must be, to a great extent, the basis of 
sound representation. No theorist was ever wild enough to 
base representation exclusively upon mere numbers. The 
point is to find the mean. The present compromise seems 
in an admirable manner to have hit it. No disposition is yet 
evidenced to disturb the adjustment. This disturbance may, 
however, grow out of other proposed innovations. The 
amendment leaves the number of the house, one hundred 
and twenty-four^ unchanged ; the apportionment alone is 
altered. Every sixty-second part of the whole white popu- 
lation of the State is to send a member ; every sixty-second 
part of the whole property in the State has the like privilege ; 
every election district to have at least one member ; every 
ten years a census taken of wealth and numbers ; each house 
election district to send one senator ; Charleston, however, 
as before, may send two. In the Constitution, it required 
several districts often to send a senator. The senate, as we 
take it, neither represents wealth or numbers. It is based 
upon mere arbitrary geographical divisions, and has its par- 
allel in the United States senate. 

Amendment oflSlQ. This sweeps away, in effect, all 
property qualification from the exercise of the elective fran- 
chise. The condition of rmct^nce, however, must be fully 
met. We may speculate as to the effect of the principles 
which are gaining ground every day in our country, and 
which tend to remove every oli^truction whatever between 
the individual and the ballot-box. Ope of the last expressions 
of these principles is to be found in the late revolutionary 
movements of the people of Rhode Island. We are far from 
countenancing the opposite doctrine, which absorbs all things 
into the rapacious maw of wealth. There is a medium. Uni- 
versal suffrage is qo suffrage at all ; it degenerates into li- 
centiousness, and defeats the very end it was intended to 
accomplish. Liberty well consists with all due restrictions ; 
Liberty will not exist without them. Democracy^ is not ne- 
cessarily liberty ; its consummation is frequently in delirious 
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excess, — its best principles are revolution. Our fathers, in 
all the Constitutions they formed, guarded anxiously against 
this danger. Let the heritage of the sons be the wisdom of 
their fathers.* And this much for the amendment of 181(X 
Federal Relations. We turn our attention now from 
matters of a strictly local or State character. It will be 
necessary awhile to refer to others of a wide, national, and 
more imposing character^ The constitution of the United 
States is the constitution of each particular State. We 
have an equivalent expression of Mr. Calhoun, who gives it 
on the authority of the late Nathaniel Macon.t This consti^ 
tution we noticed en passant Anything more was unne- 
cessary. We did not discuss the federal constitution. We 
hesitate, now, whether to venture a discussion which shall 
relate to it. We have reached a period of our legal or go- 
vernmental history, which largely mingles with and mixes 
itself in federal relations. The option seems to be left us 
either to leave our sketch unfinished in one of its most 
important particulars, or proceed boldly on in despite of 
all the high responsibilities of the discussion. We are to 
touch upon an important controversy in our history. The 
historian, perhaps, lives too near the times to be free from 
its prejudices. The historian of another period will not 
have the actors in the scene for his judges. The accounts 
on each side are nearly balanced. We have no right to 
shrink from the responsibility. We leave the ground of 

♦ Maine, Vermont, New-York, Maryland, South-Carolina, Kentucky, 
Indiana, Illinois, Michigan, Missouri, Mississippi, Tennessee, Arkansas 
and Alabama, require no property qualification whatever in an elector. 
New-Hampshire, Massachusetts, Connecticut, Pennsylvania, Delaware 
and Gleorgia, exact the condition of haying paid all required taxes. Ohio 
and Liouisiana, similar provisions. In Rhode-Island, New^ersejr, Viiginia 
and North-Carolina, freehold still necessary, unless altered since 1840L 
'*Such a rapid course of destruction of the iormer constitutional checks," 
says Chancellor Kent, "is matter for ^rave reflection ; and to counteract 
the dangerous tendency of such combined forces as universal suffrage, fre- 
quent elections, all offices for short periods, all officers elective, and an un- 
checked press ; and to prevent them from racking and destroying our poli- 
tical machines, the people must havie a larger share than usual of that 
wisdom whichis first pure^ then petuxaUe^ genUe and easy to be entreated," — 
Oomm. vol. i^ p. 2^, n. 

t *'This was a favorite idea of Mr. Macon, for wiiose wisdom I have a 
respect increasing with my experience, and whom I have frequently heard 
say, that most of the misconceptions and eirors in relation to our system, 
originated in forgetting that they (i. e. the General and State Governments) 
were but parts of the same system." — Calhaun^4 ^Sjpeeches^^speei^, on t^ 
JMeral Comnact 1833, p. 98. 
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the partisan for the higher one of the historian. If we 
awake prejudices, then history must never be writteh* 
South-Carolina's sons are ever lauding her glory. I know 
not whether a true son of her's has yet blushed for any 
portion of her hiatory. We chronicle facts in our exposi- 
tion, not invent them. Facts are responsible for themselves. 
In consenting to become a member of the general govern- 
ment, each State exhibited all anxiety to preserve its indi- 
viduality unimpaired. Under the ^'articles of confedera- 
tion," this was attained. The constitution grew out of the 
deficiencies of that instrument It did not establish any 
other description of government The delegates from the* 
States would have disobeyed their constituents (the States,) 
bad they attempted it* The government was federai 
under the *^Articles ;" it remained /ederoi under the consti- 
tution — an integer of many units — a sovereign. as far as 
sovereignty was conferred, and for the purposes for which 
it was conferred, and no further The States did not anni* 
hilate any portion of their sovereignty. Sovereignty is 
indivisible. It either remains unimpaired in a State, or it 
goes out of it entire. It never went out of the States in 
this federal con^pacL If it went out of the Stales, they 
became dependencies^ which is absurd. The States did not^ 
nor could they part with any portion of their sovereignty. 
They delegated to the agency they created (the general 
government) the exercise of certain sovereign powers. To 
delegate and to surrender such powers, are things essen- 

* This will be perceived \iy a reference to the langaage of the States 
recommending the convention which framed ^e constitution. Vimnia. 

1786, recommended a **Temsum of the federal system as to all its defects/' 
New-Jersey, 1786, "such provisions as shall be necessary to rmder ^ 
federal amstUtttun adefiuUe** ^. Pennsylvania, 1786, ''such aUemUKma 
and amendments as the exigencies of our afiairs may re^re." North- 
Carolina, 1787, "for the purpose of reviHi^ the federal consMuUon.** Geor- 
gia, 1787, such Airther provisions as may be necessaiy to render fkefedertA 
censtUuMon adequate^ &c. New- York, 1787. "for the sole and express pur- 
pose of revisifng the artkies of eanfederaiion, South-Carolina, IToT ^'sueh 
aUeratiums adequate to the future good government of the amJedeiyUed 
States,** Massachusetts, 1787, ''for the sole and express purpose of remshif 
^ artides of confedenUion" Connecticut, 1787, same clause. Maryland, 

1787, provisions 'Ho render the federal constitution ademuzte" &c. New- 
Hampshire, 1787, "to* remedy tke defects ot 9ur federal Union." United 

^iStates Consress, l7o7, reserved that a "convention of delegates be sog- 

r(ted for the sole and express purpose of revising the artides of eoidederaHon/* 
all of this does not support our conclusion, then no conclusion ever 
followed frixoL its premises. See Soothem Review, No. 4, Art V., 189B. 
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tially dissimilar. Powers delegated may be resumed. Pow^ 
ers surrendered are gone forever. And this is the only 
relation which can be proved to subsist between the go- 
vernment and the States. While this relation is preserved, 
the harmonious action of the systems results. The diflfer- 
ent forces are in equUArio. Disturb that equilibrium, and, 
as in the natural world, the jarring elements will fly asun- 
der. New combinations will ensue. We have not thought 
proper to watch the operations of the systems, or to com- 
ment upon them, so far as these operations have been all 
harmonious. They exhibit, in this case, no phenomena in 
the political annals of a State. In the exercise of legiti'* 
mate and conceded powers, the general overshadows the 
local government. The latter is content, behind the ample 
proportions of the former, to retire into a voluntary and 
self-imposed obscurity^ But let there arise a conflict. Let 
the overshadowing power grow wanton, and struggle to 
oppress or crush the overshadowed. Let it reach forth its 
giant arm to beat down every barrier, and march onward 
to universal, uncontrolled, irresponsible empire. Let it 
even seize upon a single power not its own. Let it pervert 
a legitimate power to unlawful purposes. Then the State 
emerges from its obscurity. Then is it seen and heard and 
felt. Then it approaches the usurper ^as a sovereign and 
an equal." When sovereign meets sovereign, there is a 
crisis in our affairs — a crisis of imposing moment. The 
alternative of war, or a return to first principles, is presen- 
ted, — fundamental and conflicting systems are analyzed 
and developed,— re*adjustments, compromises and **fresh 
understandings of the constitutional conqtact^ follow. The 
latter alternative will ever preserve the constitution while it 
is worth preserving. The former wUl be resorted to at a 
period when all has grown corrupt, and thefuriher existence 
of the constitution and government would he a crime. 

So farts South-Carolina is concerned, she has formed as 
vet but one issue with the general government. It is this 
issue which is now fully before us. However she might 
have considered herself injuriously affected by any constttu* 
tional enactment, she was silent ; it was a casus jdderis^ and 
she did not complain. But there arrived a period when a 
new policy was to be fastened upon the country. It was a 
policy which she considered in direct violation of the prin- 
ciples upon which the/edEerocy is based. The '* American^ 




33 Ctarolina PolUiml Annals* [April, 

'*hi^h tariff" or "protective system," is meant. This, she 
maintained) presented issues deeply and vitally affecting the 
whole Union. For herself, she determined that, as a ^aver* 
eign State, she would meet the encroachment in its bud ; — 
that she would save the Constitution she had struggled to 
establish. A contest awakening, as this did, so many inde* 
pendent interests,^ — ^involving such immense consequences>— ^ 
developing such an extent of political knowledge, — must for-* 
ever occupy a prominent position in the annals of our coun- 
try. Every other question dwindled into insignificance beh 
fore it. The final settlement of such a question was flatter- 
ing to the lovers of freedom and the advocates of sound 
government every where. 

The treaty of Ghent, 1814, restored peace to the country. 
A war of three years, with its antecedent embargo and ex- 
clusive systems, had fostered into being a large "home manu* 
facturing establishment." The prosperity of this establish- 
ment was commensurate with the restrictions. New-England 
had left her commerce for the spindle. What was to become 
of this establishment 1 Could it endure that foreign compe- 
tition, which a return of peace must bring? Could the 
gossamer web withstand the giant's arm 1 The war had 
created an immense public debt. This must be extinguished. 
Was it to be extinguished in a slow or a rapid manner ? The 
patriotic statesmen of the time decided both questions. Low 
duties would prolong the payment of the debt, and be less 
felt by the people ; but low duties would irretrievably ruin 
the manufacturers. High duties must soon disencupiber the 
country. They would be more felt, but they would give 
the manufacturers breathing time ; it would be their own 
fault, afterwards, if they did not make all the necessary ad- 
justments and transfers of capital necessary to the new state 
of things, and to save themselves harmless. 

The Tori^qf 1816 passed. This was fair and honora- 
ble, — but was it met in the spirit in which it was given ? 
Mistakes are made about this tariff. It was not expected to 
be a permanent measure. Its whole history evinces this. It 
did not establish the principle of protection. It cannot be 
drawn into precedent for that purpose. It was a high^ but 
not a protective tariff. Its average duties were higher on 
.other, than on what are now called the protected articles. 
This may be seen by a reference to it. To this tariff South- 






< 
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Carolina humanely assented. This is ihe first epoch in the 
tariff controversy. 

We reach 1820. Here a modification had been looked 
for. The duties were to be reduced to 20 per cent. The 
tables turned, however, and that which was yielded in favor 
was demanded of right. A tariff was introduced into Con- 
gress, — a protective tariff, in every sense. Here the question 
arose, and South-Carolina spoke. Her Legislature, in De- 
cember that year, pronwnced it "a wretched expaiient to 
repair the losses incurred in some commercial districts by 
improvident and misdirected speculation, — to compel those 
parts of the Union which are still prosperous and flourish- 
ip^, to contribute, even by their utter rum, to fill the coffers 
ofa few monopolists in the others." Two things are to be 
observed before dismissing this — the second epoch. 1. That 
South-Carolina had not yet begun to regard or raise ques- 
tions of constitutionalit]/. Of their existence she might 
have been persuaded, — but the period had not arrived to 
raise them. If she did not know of their existence, her ig- 
norance was discreditable to her, but could not compromise 
her rights. 2. That she had not broached the doctrine of 
State mterposition, State veto, or nullification. The very 
report which protests against the tariff, protests also against 
''arraying upon questions of national policy the States, as 
distinct and independent sovereignties^ in opposition /o, or 
(what is niuch the same thing) with a view to exercise a 
control over^ the general government." Not very orthodox 
States' Rights doctrines, we will all admit. 

The Tariff of 1824. The third era. South-Carolina 
takes another step in advance. The Legislature of 1825 
resolves, "that it is an unconstittitional exercise of power on 
the part of Congress to lay duties to protect domestic manu- 
factures." Here the State seems to have awakened. She 
refers to the "6om2." She demands what is written in the 
bond. We reach 1827 The State is another step in ad- 
vance. She speaks boldly out. She reviews and denounces 
what she considers Federal encroachments, — 1, the Supreme 
Court doctrine of consolidation ;* 2, its consequent, that the 
people, and not the States, have the right of remonstrance ; 
3, tne protective system ; 4, the internal improvement sys- 
tem ; 6, the nationality of the colonization society. 

* In tbe celebrated case of McCulloeli vs. Uie State of Maiyland. 
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The Tariff of 1S2S. Technically the "bill of abomina- 
tions." This is OUT fourth epoch. South-Carolina protests 
in the United States Senate, through Hon. W. Smith and 
Robert Y. Hayne. The power to protect manufactures is no 
where granted to Congress. It cannot be considered as ne- 
cessary to carry into effect any specified power. It is reserv- 
ed to the States by the tenth section of the first article of the 
Constitution. "South-Carolina, from her climate, situation 
and peculiar institutions, is, and ever must continue to be, 
wholly dependent upon agriculture and commerce, not only 
for her prosperity, but her very existence."' 

'^Deeply impressed with these considerations, the Representatives 
of the good people of the commonwealth, anxiously desiring to live 
in peace with their fellow-cit zens, and to do all tnat in them lies to 
preserve and perpetuate the Union of the States, and the liberties of 
which it is the surest pledge, — but feeling it to be their bounden duty 
to expose and resist all encroachments upon the true spirit of the 
Constitution, lest an apparent acquiescence in the system of protect- 
ing duties snould be drawn into precedent, do, in the name of the 
commonwealth of South-Carolina, claim to enter upon the journals 
of the Senate, their protest against it, as uncoruiUiUtonal, oppressive 
and unjust" 

On the next day, the same Legislature, with the "bill of 
abondinations" on the table before them. 

Resolved, "That the measures to be pursued, consequent on the 
perseverance of this system, are purely questions of expediency, and 
not of allegiance ; andf that for Uie purpose of ascertaining the opin- 
ions, and inviting the co-operation of other States, a copv of these 
and the resolutions heretofore adopted by this LegislaturcC be trans- 
mitted to the Governors of the several States, with the request that 
they be laid before the several Legislatures, to determine on such ul- 
terior measures as they may think the occasion demands." 

This brings us in medias res. Here is laid the broad 
foundation of Carolina Nullification. We shall watch the 
proportions of the edifice as it is reared upon it. The same 
day it was resolved, to "make exposition of State wrongs to 
the people of America." Under the resolution was appointed 
James Gregg, D. L. Wardlaw, Hugh S. Legare, A. P. Hayne, 
Wm. C. Preston, W. Elliott, and R. Barnwell Smith, (Rhett.) 
The magnificent ^^Ea^position^ of that session was the result. 
li has been attributed to the great Carolina statesman. No 
document, of any country or time, has ever surpassed it, — 
no document, ever, more clearly, comprehensively and for- 
cibly summed up the greatest issues, reducing to first princi- 



1846.] Carolina Political Annals, 35 

pies the chaos of doubt and difficulty which surrounded 
them. No people can be enslaved who understand so well 
their liberties. Tyranny walketh not "abroad at noonday." 
Tyrants awake when men sleep. 

But was South-Carolina isolated and alone in the great 
movement she was projecting? Did any voice greet her 
front abroad ? If alone, and rights then greater glory her's. 
Posterity will determine the question of right. Bui she was 
not alone. Georgia, after a skilful analysis of the whole 
matter, and a luminous report, 

*^Be8olved^ That this Legislature concur with the Legislature of 
South-Carolina in the resolutions adopted at their December session 
in 1827. in relation to the powers of the General Government and 
State Rights.'' 

A memorial went forth to the world with this resolution. 
It wa^ addressed "To the Anti-Tariff States." It recommen- 
ded various expedients on their parts, "such as may restore 
Federal legislation to the standard of constitutional correct- 
ness: 

"Times, occasions and provocations," says the address, "teach their 
proper lessons and expenients. Future measures will be dictated 
by elpediency. The nature and tendency of injury will suggest the 
mode and measure of future resistance." 

"We must," said another memorial to the 'Tariff States,' at the 
samp period, ^Hoe must, as we did under British domination, seek an 
effectual remedy?^ 

Virginia spoke. Dear to her had always been liberty and 
constitutional rights. From those halls where Patrick Henry 
thundered in irresistible eloquence against British tyranny, — 
from those halls where Jefferson learned the immortal prin- 
ciples which, beacon-like, guided him through the darkest 
periods of our history, — a responsive voice echoed back the 
sentiments of Carolina. Virginia could not forget her Madi- 
son and the "Resolutions of '98." She clings to them in 
1829 with all her early devotion. What plainer than her 
language of that year : 

"Each State has a right to construe the Federal co^ipact for itself. 
The acts of Congress, usually denominated the Tariff Laws, are not 
authorized bv the plain construction, true intent and meaning of the 
Constitution." 

Thus, pari passu, went forward these great States in the 
march of constitutional liberty^ Bui the crisis had not yet 
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arrived. Other strokes must accelerate the movenient, — 
other strokes must consummate it. We reach 1830. The 
language of South-Carolina, of that year, is yet higher toned : 

"The government created by the constitutional compact, was not 
made the exclusive or final judge of the extent of the powers delega- 
ted to itself, — but, as in all other cases of compacts between parties, 
having no common judge, each party has an equal right to judge for 
itself, as well of infractions as pf the mode and measure of repress. 
Whenever any State which is suffering under this oppression^ shaU 
lose all reasonable hope of redress^ from the wisdom imdfustice of 
the Federal government^ it will be its right and dvty to interpose in 
its sovereign capacity to arrest the progress of the emi," * etc., etc. 

• 

We pass on. 1831. A Free Trade Convention assembles 
in Philadelphia. Two hundred delegates meet. Every State 
in the Union is represented. The Convention declares "the 
present tariff system incansi^tenf tinth the principles of free 
governments^ The resolution is carried, 189 to 2. The two 
are from South-Carolina. They oppose the resolution be- 
cause it is ^^not strong enoughJ* 

"If, afler this decision in our favour," says Gov. Hamilton of South- 
Carolina, in his message of that year, "and the appeal of this assem- 
bly, relief does not come from this tyranny the most odious, — may 
we not say, in the language and on the authority of the assembly it- 
self, 'Why should we, who are its victims, not stand on our chartered 
rights.' " 

The Tariff of 1832. The last epoch, and the crisis. The 
executive power of the country had been wrested out of the 
hands of Adams, to be placed in those of Jackson. The 
military reputation of Gen. Jackson, gave him an astonishing 
ascendancy in our national concerns. He had fought for 
liberty, aiid he was supposed to be the friend of liberty. No 
man — not even the Duke of Wellington — ever maintained, 
for so long a period, so extraordinary, so uninterrupted an 
influence, over the minds of men. In 1832, he was triumph- 
antly re-elected to thes Presidency. He was understood to 
favour a modification of the tanlT, and a reduction of it to 
revenue principles. The pretexts for hiorh and restrictive 
duties had ever been, the public debts. These were nearly 
liquidated* In 1832, but an insignificant amount of them 

* Vide Resolutions of Virginia and Eentacky, penned by Madison and 
Jefferson, in relation to the Alien and Sedition Laws. These were re- 
pablished in South-Carolina daring this contest, and circulated every where 
bk the Stale. They were received with the greatest eDthwiasm. 
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remained. Reasonable men looked for an immediate reduc- 
tion of the tariff. The President, in his message, suggested 
it. South-Carolina declared : 

''That we regard with high gratification the sentiments expressed 
in the late message, that the tariff ought to be reduced to the wants 
of the government, and recognize in it the just response to the solemn 
Iteolutions of this Legislature." 

How eager was South-Carolina to heal this breach with 
the general government. How sadly was she deceived 
and disappointed. Mr. Clay came forward in the senate. 
He introduced a proposition reducing the duties upon all 
imported articles which did not come into competition with 
those of domestic manufacture. His bill left untouched the 
enormous duties of the prohibitory system. "TAc tariff of 
1832 aggravated all the enormities of that of 1828 by in- 
creasing its inequalities,^ says Mr. McDufBe.'* Mr. Clay's 
re3olution was embodied in a bill which passed both houses 
in July. The whole tariff party declared it to be '*lhe set- 
tled policy of the country." Whilst this measure of Mr. 
Clay was mooted in the senate — whilst it was uncertain to 
what length the madness of the majority would go, the 
State Rights and Free Trade Convention for South-Caro- 
lina convened at Charleston. In its address to the people, 
it declared, 

'If a redress of our wrongs was postponed, we were always told, 
that when the public debt was paid, a reduction would be made on 
the tribute whicn we paid. The Secretary of the Treasury and the 
great champion of the American system, in despite of their angry 
contests for power, have both presented identical propositions for, 
what they are pleased to call, modi6cations of the tarin*. This scheme, 
fellow-citizens, of the reduction thus offered, is a gross insult to your 
understandings and an unwarrantable piracy on your pockets. Fel- 
loW'Citizens, should congress rivet this system upon us, we do not 
see how the constituted authorities of our State can refrain from 
propounding to you, in your sovereign capacity, the alternative of 
resistance or submission. The State looks to her sons to defend her 
in whatever form she may choose to proclaim her purpose to RE- 
SIST." 

We must premise a fact or two. In South-Carolina 
there was a great disparity of sentiment as to the "morfe 
and measure of redress^ All admitted the gross and ag- 
gravating nature of the grievance. None dissented as to 

* Eulogy on Hajme, p. 3. 
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the odiousness and unconstitutionality of the restrictive 
system. But bow to defeat its oppressions ? Some were 
for immediate State action. Others would await the action 
of the whole South in convention. Some were for nuliifi^ 
cation ; others advocated a secession from the Union. 
Even among the radical party, whose tenet was nullifica" 
tion, a doubt arose whether it ought to be effected in the 
legislature or in convention. No party — scarcely an indi- 
vidual, ever thought of or asserted the doctrine of uncondi* 
tional submission. The question was one of time only. 

The Union and State Rights party of South-Corolina 
was ever a large and respectable minority in the State, 
Some of the most gifted and beloved of her sons were 
found in its ranks. Many were there whom she at all 
times delighted to honor. They differed from the predo- 
minant party in the State. It was an honest difference, 
and ought to be respected. They were not less patriots, 
and in the last resort, would have clung to the State with 
Roman devotion. Posterity may determine who were the 
wiser in their views and measures. Posterity can have na 
room to question the patriotism of either. Early in the 
fall of 1832, and a few months after the passage of the 
tariff of that year, this party met in convention at Columbia. 
For the number and talent of its members, it was one of 
the most respectable bodies that ever assembled. In an 
address to the people of the State, the convention declared, 

"7%erewno tariff' party in SouthrCarolina ; we agree on every 
side, that the tarifrBhouldbe restricted by all constitutional meansr 
Let the Southern States meet in convention, and deliberate, as weU 
on the infraction of their rights, as on the mode and measure of re- 
dress. * * * l£ the very worst that can be imagined should 
happen, and their demands be capriciously rejected, it will be for 
the several State^ and not for the convention to act, upon the sub- 
ject * * * We solemnly pledge ourselves to adopt, abide by, 
and pursue such measures, in relation te our grievances, as the said 
convention shall recommend." 

In alluding to nullification, the address goes on : 

"We deprecate it as founded on principles subversive of the con^ 
stitution.'^ 

With reference to paramount allegiance, the convention 
leaves the question open, but seems to side in favor of its 
being due to the State : 

Ht may be conceded, for &e porposes of argument, if the State 
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authorities command us to withdraw our allegiance from the general 
government, we are bound to obey." 

The elections in 1832, for the State legislature, went 
triumphantly in favor of the radical or nullifying party. 
The highest excitement prevailed. The exertions of both 
parties were the most unprecedented on record. Even 
woman forgot her natural timidity when thoughts of coun- 
try and its glory crowded upon her mind. We may not 
wish to see those struggles again. The votes polled were 
as 24,000 to 16,000 — the members returned, as three to one. 
The Governor called together the legislature at a period 
earlier than the usual one. In this, he but yielded to the 
irresistible influences of the times. His message of the 
:^nd October, urged upon the legislature the immediate 
call of a State convention : 

"In urging," said his Excellency, " tie expediency of calling a 
convention of the people for the purposes I have indicated, I have 
forborne to make a single suggestion of what may or may not, what 
ought or ought not to be the remedy this assembly should ordain." 

The bill calling for a convention, passed on the second 
day of the session, by a vote of thirty-one to thirteen, iti the 
senate — ninety-six to twenty-four in the house. On the 
19th day of November, this convention of the people met 
at Columbia. The people, in their original capacity, were 
assembled to take into consideration one of the most so- 
lemn and important issues that had ever been presented. If 
they yielded, all the great principles they had been so long 
contending for, were gone forever. If they resisted, how 
fearful might be the crisis evolved ! The occasion was one 
of intense interest and responsibility. The convention did 
not hesitate or falter. The eyes of the world wei'e upon 
them. It was enough ! The die was cast The ordinance 
of the 24tth November, 1832, with scarcely a dissenting 
voice, had become a part of the archives of the State, — ^An 
Ordinance to Nullify certain Acts of tlie Congress of the 
United States, purporting to be laws, laying duties and im- 
posts on the importation of foreign commodities^ 

The ordinance declared, 1. The acts under consideration 
unauthorized by the constitution, "null, void, and no law ;" 
2. Every attempt to enforce, in the State, the collection of 
duties under them, unlawful ; 3. No appeal to the Supreme 
Court from any court drawing in question the authority of 
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this ordinance ; 4.. Every officer in the State to take an oath 
"well and duly to enforce and execute the ordinance ;" 5. A 
secession from the Union shall follow any attempt at coercion 
by the federal government. With this ordinance, the con- 
vention drew up two addresses or manifestos. In these, 
they proclaimed, in the fullest manner, to the world, the 
principles which had actuated them — the doctrines and 
rights for which they were contending. 

First — To the People of South-Carolina. In this, it is 
affirmed, that the federal government is not national. That 
it is a creature of the States — an agency with limited and 
defined powers — a treaty between independent sovereigns. 
That there is no such body known to the laws as the people 
of the United States. That the Stales may resume delega«- 
ted powers. That the Supreme Court is not the tribunal 
for settling great constiutional or political questions. That 
this court is a creature oi the government, and not an um- 
pire. That the alternative, in the last resort, must be resis- 
tance — moral resistance — resistance of counter-legislation. 
That the name could make no difference. Call it State 
interposition. State veto, nullification, or whatever else. 
That such resistance is a constitutional right. It is so pro- 
nounced by the Virginia aud Kentucky resolutions. It is 
not revolutionary. It will only be resorted to in extreme 
cases. That primary allegiance is due to the State. The 
State now demands '*a fresh understanding of the federal 
compact." This paper is attributed to the gifted Turnbull — 
the "Brutus" of that era. 

Second — To the people of the other States. To preserve 
the constitution, is to preserve the Union. To do this, is 
the solemn duty of every State. South-Carolina seeks no 
more. She will never submit to the present system of 
taxation. She can never submit to injustice and oppres- 
sion. A uniform duty on all foreign articles, is what she 
contends for. Discrimination is odious and unconstitu- 
tional. She can never submit to military coercion. Better 
far, "that the territory of the State be the cemetery of free- 
men, than the habitation of slaves." "She will cling to the 
pillars of the temple of our liberties, and, if it must fall, 
perish amid its ruins," The pen of Gen. McDuffie is re- 
cognized here. 

Thus had the die been cast. Thus did men, with intense 
interest, await the consummation. Was that consummation 
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lo be legislative reform, or blood ? Was a convention of 
the States to be called to settle the disputed power, (all that 
was contended for or desired,} or would the fearful respon- 
sibility be assumed of involving ail things in revolution and 
civil wart The safety of the Union rested with the Union. 
Every eye was turned upon the capitol. All the lines of 
the controversy converged to a point there. Washington 
was the centre of all interest. Gen. Jackson spoke. His 
was the oracular voice of the country. It was so recog- 
nized at the time. And Cren, Jackson declared for coercion. 
He had the influence and the authority to be sustained.* 
The issue, then, must foe disunion and blood. Hear the 
language of his Proclamation (f the lOtA Decembers 

^'Fellow-citizeDs of my native State ;-^7%« Ui'ws of the United 
StaJtes must be executed. Be not deceived, disunion by armed force 
ia TREASON. Are you really ready to incur its guilt ? If you are, on 
the heads of the instigators of the act be the dreadful consequences ; 
■on their heads be the dishonor, but on your's may fall the punish^ 
meat. On your unhappy State will inevitably fedl ail the evils of the 
conflict you force upon the government of your country.^' 

The proclamation reached South-Carolina whilst its \^ 
gislature was in session. That body immediately 

^^Resolvedy That his Excellency, the Grovernor, be requested, forth^ 
with, to issue his proclamation, warning the good people of this 
State against the attempt of the President of the United States to 
fieduce them from their allegiance, exhorting them to disregard his 
▼ain menaces, and to be prepared to sustain the dignity and protect 
Che liberty of the State against the arbitrary measures proposed by 
the President^ 

A few days after the legislature entered more at large 
into the principles and doctrines of tiie ^^proclamation^ 
They declare it an unconstitutional exercise of power on 
the part of the President in the affairs of the States ; an 
arbitrary attempt to enforce a repeal of their legislation ; a 
doctrine of consolidation, and the concentration of all power 

* In the early stage of this contest, Gren. Jackson having been invited by 
the Union party to visit South-Carolina, took occasion to express himself 
very freely in relation to the discussion then going on in the State. The 
legislature, soon after, taking his letter into consideration. Resolved, Tkat 
ike Idter of the President of the Vniled States to sundry citizens of this State, is 
an unauthorized interference in the affairs of this State i that the principles 
advanced in it are incompatible Vfith the conslituiioi^ and subversive of the rights 
of the State?' 

4* 
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in executive hands ; a violation of that right which each 
State has, peaceably to secede from the Union. The Presi- 
dent's proclamation has been converted into the vehicle of 
personal hostility. His expressions of personal feelings and 
relations towards the State, appeal rather to the loyalty of 
subjects, than the patriotism of citizens. This, too, after 
he has witnessed, without disapprobation, the State of 
Georgia avow, act upon, and carry into effect, principles 
identical with those now denounced by him in South-Caro- 
lina: 

*^The State regards with indignation the menaces which are direc- 
ted against it, and the concentration of a standing army on our 
borders ; the State will repel force by force, and relying upon the 
blessings of God, will maintain its liberty at all hazards." 

Governor Hayne*s counter-proclamation appeared on the 
21st December, controverting, with wonderful ability, all 
the high-handed principles of the "proclamation." It de- 
denounced it as despotic in the last degree, and subversive 
of all the rights which the States could claim. If enforced, 
the States must be reduced to the melancholy condition of 
mere provinces or dependencies. The Governor's procla- 
mation concluded with an appeal to the citizens : 

"I charge you to be faithful to your duty as citizens of South- 
Carolina, and earnestly exhort you to disregard Hhose vain menaces' 
of military force, which, if the President, in violation of all constitu- 
tional obligations and of your most sacred rights, should be tempted 
to employ, it would become your solemn duty, at all hazards, to 
resist. I require you to be fully prepared to sustain the dignity and 
protect the liberties of the State, if need be, with your lives and 
fortunes. And may that great and good Being, who, as a "father 
careth for his children," inspire us with that holy zeal in a good 
CAUSE which is the best safe-guard of our rights and liberties." 

The legislature proceeded to enact two laws suited to 
the exigency of the occasion. 

First — "Ah Act to carry into effect an Ordinance to Nul- 
lify certain Acts of the Congress of the United States, pur- 
porting to be laws," etc., etc. 

Second — "An Act concerning the Oath required by the 
Ordinance passed in Convention," etc. Here follows the 
oath, similar in nature to that known afterwards as the ^Hest 
oath," and submitted to judicial cognizance. 
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At this dark hour, when everything appeared desperate, 
and military preparation was being made ''to resist force 
with force, a mediator appeared. A gallant State threw 
herself into the breach, and arrested the arms of either 
party — Virginia ! On the 26th January, 1833, the General 
Assembly of that old commonwealth, 

^^Resolvedy That the competent authorities of South-Carolina be, 
and they are hereby earnestly and respectfully requested and en» 
treated to rescind the ordinance of the late convention of that State, 
or, at least, to suspend its operation until the close of the first session 
of the next congress. 

^^Resolved, That the General Assembly of Virginia continues to 
regard the doctrines of State sovereignty and State rights, as set 
forth in the Resolutions of 1798, and sustained by the Report thereon 
of 1799, as a true interpretation of the constitution or the United 
States, and of the powers therein given to the General Government; 
but that they do not consider them as sanctioning the proceedings of 
South- Carolina indicated in her said ordinance — nor as counte- 
nancing all the principles assumed by the President in his Procla" 
mation." 

With these resolutions came the Hon. B. Watkins Leigh, 
Commissary from Virginia to the State of South-Carolina. 
He arrived in Charleston. At his suggestion, the President 
of the Convention, Gen. Jas, Hanailton, called together that 
body without delay. The matter was referred to a com- 
mittee. Their report was favorable. 

The ordinance of nullification was to have been enforced 
on the 1st February, 1832. Previous to that period, it 
became known in the Stale, that the legislature of Virginia 
had taken up the matter in the spirit of friendly interposi- 
tion. It was also known, that a bill for the modification of 
the tariflF was actually before congress. "By common con* 
sent, it was determined by the citizens, that no case should 
be made under the 'ordinance' until after the adjournment 
of the present congress," (4lh March.) Mr. Verplank had, 
early in the session, introduced a bill in the house for a 
modification of the tariff. The bill retained the principle of 
protection. It was substituted, at last, by the famous 
^Compromise Acf of Mr. Clay, which was carried by a 
large majority. The President aflSxed his signature to it 
on" the 2nd March. The protecting policy was surren- 
dered. A gradual reduction of all duties was provided for. 
After June, 1842, an revenue duty to be established, in 
no case exceeding twenty per centum. Every duty on 
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articles not manufactured in the country was at once re* 
pealed. The act provided for a "free list" of articles, cash 
duties, home valuation, etc. Dr. Cooper, of Columbia, in 
a note upon the act, with which we do not altogether ac- 
cord, adds : 

^'I hope and trust, that it will prove, in fact, what it was intended 
to be, a full and final settlement of the tariff contest, a contest which 
adds one to the many proofs, that a tariff is a bad mode of raising 
revenue, and that a custom-house is a nuisance and a war breeder 
both at home and abroad."* 

The convention of South-Carolina taking into considera- 
tion the modification of the tariff and the mediation of Vir- 
ginia : 

^^Resohed^ That the ordinance adopted by this convention on the 
24th of November last, entitled "An Ordinance to Nullify certain 
Acts of the Congress of the United States, purporting to be laws 
laying duties on the importation of foreign commodities," and all 
Acts passed by the General Assembly of this State in pursuance 
thereof) be henceforth deemed and held to have no force or effect^ 

Two subjects here present themselves. They are too 
important to be passed over unnoticed. Before dismissing 
the facts of this exciting controversy, we briefly consider 
them. 

Firsts the passage of the bill in congress known as the 
"force bill.'* 

Second, the "test oath** established by the legislature of 
South Carolina. 

* Dr. Cooper did not see far enough into fatarity. The Compromise has 
been violated. Pledges were not strong enough to bind men in opposition 
to interest. The tariff of 1842 has passed. "The tariff bill of 1828 has, 
by common consent, been called Hhe bill of abominations '/ but as bad 
as that was, thi^—all things considered— is worse." We quote Mr. Cal* 
houn's language. South-Carolina, in December, 1842^ "Besolved^ That 
while the people of this State regaid the tariff act of 1842 as a breach of 
faith, as well as a violation of the principles of the constitution, they will 
submit to it as long as they can hope that a returning sense of justice will 
cause its repeal ; mU in tie event mat their reasonable expectations ore disap^ 
pointed^ they feel themselves bound to dedare^ that they must^ in accordance with 
their principles and recorded pledges, adopt sveh measwres to redress their vrrongi 
and restore the constitution^ as in their opinion may be due to themselves and their 
posterity.^* The Democratic party have now come into power with an enor* 
mous majority. It remains to be seen how much of the ''returning sense 
of justice" will be discovered in it. The State has had faith in the promi- 
ses of the party. She has struggled to bring it into power. One of its 
avowed principles has been "low tariff.** If these promises prove as value- 
less as those that have already deceived us, the question will again arise, 
<<Where is the vedress t** 
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1. The Force Bill, This was reported by the Committee 
on the Judiciary, of which Mr, Grundy, of Tennessee, was 
chairman. It extended the jurisdiction of the Federal 
Courts, and clothed the President with almost unlimited 
powers. Mr. Calhoun opposed the bill, and in one of those 
magnificent expositions of which he is so capable, de- 
nounced its every feature. We quote his language : 

"What are the provisions of the bill ? It puts at the disposal of 
the President the army and navy and the entire militia ; it enables 
him, at his pleasure, to subject every man in the United States not 
exempt from militia duty, to martial law ; to call him from his ordi- 
nary occupation to the field, and, under the penalty of fine and im- 
Erisonment inflicted by a Court Martial, to imbrue his hand in his 
rother's blood. There' is no limitation on the power of the sword, 
and that over the purse is equally without restraint, for among the 
extraordinary features of the bill, it contains no appropriation, which, 
under existing circumstances, is tantamount to an unlimited appro- 
priation. The President may, under its authority, incur any expen- 
diture and pledge the national faith to meet it He may create a 
new national debt at the very moment of the termination of the 
former, a debt of millions, to be paid out of the proceeds of the labor 
of that section of the country whose dearest constitutional rights 
this bill prostrates — thus exhibiting the extraordinary spectacle, that 
the very section of the country which is urging the measure and 
carrying the sword of devastation against us, is, at the same time, 
incurring a new debt, to be paid by those whose rights are violated, 
while those who violate them are to receive the benefits in the shape 
of bounties and expenditures."* 

But the bill passed. The same convention which indefi- 
nitely suspended all operation under the ordinance nullify- 
ing the tariff laws, proceeded at once and without hesitation 
to nullify this last aggravation. The ordinance, so nullify, 
ing, remains to this day a law in South-Carolina. No repeal 
of the odious force bill has ensued. 

2. The Test Oath. This asserted the doctrine of primary 
allegiance to the State of South-Carolina. It was inserted 
in the military bill of 1833. It was passed in pursuance of 
the ordinance of the convention ; was contested in two me- 
morable cases, and finally carried up to the Appeal Court 
consisting of three judges. A majority of this court de- 
clared it unconstitutional and void. The words of the oath 
were — "/ do stvear, etc, to be faithful, and true allegiance 
bear to the State of South-Carolina.^^ An oath differing 
from this in but one particular, viz. by the insertion of the 

* Calhoun's Speeches, p. 81. 
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clause in its last member, "a/uZ of the United States,'^ was 
introduced into the legislature, and having the necessary 
majority, became a part of the constitution. It forms the 
arnendmentof 1834 — the last amendment of that instrument. 

These eventful times 'liave passed. The facts and circum- 
stances evolved have been committed to the sure charge of 
history. The actors have a place there. An impartial ver- 
dict will be pronounced by men of other times. The present 
is not always just. We know that the course of South- 
Carolina has been denounced. It was to be expected. She 
may possibly have erred in some particulars. In what con- 
test of this character has it been known that both parties 
have come out entirely spotless. Would we be responsible 
now for every act of ihe American Revolution ? We would 
not. South-Carolina is willing to rest the question upon a 
full view of its every feature. She cjan never regard the ar- 
gument of a sneer. She despises the puny shafts which ma- 
lignity would level at her. Ever ready to defend the Con- 
stitution of the United States, — the sacred heritage of her 
sons, — she feels that to resist encroachment upon that sa- 
cred instrument, is to defend it. She has resisted such en- 
croachment in the past, and she stands ready to resist it in 
the future. While the Constitution and the Union are worth 
preserving, she will be true. For such a Union she has but 
one prayer, — esto perpetua ! 

But if South-Carolina was wrong in the doctrines she ad- 
vanced in this contest, — if she was wrong in her exposiiions 
of the Constitution, — wrong in her construction of States^ 
Rights and State remedies, — if nullification, instead of being 
a constitutional remedy, was disorganizing and revolutiona- 
ry, as insinuated in other parts of the Union, and re-echoed 
in our midst, — that man must indeed be ignorant of history, 
who holds the State alone responsible. 

The doctrines of nullification originated elsewhere. South- 
Carolina applied them. They had been over and over de- 
clared, on the highest authority, in other parts of the Union. 
Not declarations simply, but declarations accompanied with 
overt acts of such a nature, as not possibly to be misunder- 
stood. State Interposition is a Pennsylvania doctrine. It 
was proclaimed there by her Supreme Court, as early as 
1798.* The Court denied that the United States Court had 

* See the case in Dallas' Reports. 
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a right to settle cases of disputed power. It declared ^Hhat 
each party has a right to retain its own interpretation^ until 
the matter can be referred to the people," In 1809, the Le- 

fislature of Pennsylvania resolve, *'that to suffer the United, 
tates Courts to decide on State rights, will, from a basis in 
favor of power, necessarily destroy the Federal part of 
our government." Now what is all this, more or less, than 
nullification 1 

In Virginia and Kentucky, the doctrine of nullification is 
asserted in the strongest possible language, and maintained 
in a course of argumentation most elaborate and profound* 
The resolutions of those Slates of 1798-9, must last as long 
as the Constitution. The searching analysis to which that 
instrument was submitted then, and the character of the par- 
ties concerned, ought forever to have decided the contro- 
versy. All recollect the occasion of these famous resolu- 
tions. Every thing in the country was tending to central- 
ism. The administration of Joha Adams was grasping for 
power, and the rights of the States were likely to receive a 
death-blow at his hands. The alien and sedition laws had 
passed. Those odious encroachments of executive power 
were registered upon the statute books. Virginia spoke, — 
and her organ was Mr. Madison : 

^In case of a deliberate, palpable and dangerous exercise of other 
powers not granted by the said compact, the States who are par- 
ties thereto have the right, and are in duty bound, to interpose for 
arresting the progress of the evil, and for maintaining, within their 
respective limits, the authorities, rights and liberties appertaining to 
them." 

Virginia, however, in her mediation to Carolina, maintain- 
ed that her resolutions did not sanction the course pursued 
by that State. But what, we would ask, — what can be 
plainer and more in point than the extract we have quoted, 
to disprove the assertion ? It was more conclusively dis- 
proved by Gen. Hamilton, in his "Report on the Mediation 
of Virginia." 

Kentucky spoke, and her organ was Thomas Jefferson : 

"That the several States who formed the instrument, being sover- 
eign and independent, have the unquestionable right to judge of the 
infraction, and that a nullification by those sovereignties of all un- 
authorized acts done under color of that instrument, is the rightful 

BEMEDT.'' 
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These States, therefore, proceed to pronounce the acts in 
question "as no law, and altogether void and of no force.** 

Mr. Jefrerson,in a letter to Wm. B. Giles, December, 1825, 
shows that, even at that period, his views were unchanged : 

"Separate from our companions," says he, "only when the sole 
alternatives left, are the dissolution of our Union with them, or sub- 
mission to a government without limitation of authority." 

Chief Justice Marshall denied that the Supreme Court had 
"any political power whatever.** This, of course, excludes 
from it all questions between the government and States, 
Even John Quincy Adams, in 1828, could say : 

"The case of a conflict between these two powers, (i. e., the Gen- 
eral and State governments,) has not been supposea, nor has any 
provision been made for it in our institutions, — as a virtuous nation of 
ancient times existed more than five centuries without a law for the 
punishment of parricide." 

But we proceed. Nullifiqation was a doctrine of the State 
of Georgia. At a late period she nullified the intercourse 
laws by a simple act of legislation ; her governor declaring, 
in 1831, "I will disregard all unconstitutional requisitions, of 
whatever character or origin they may be.** Nullification 
was a doctrine of Maine, Massachusetts, Connecticut, Ohio 
and Alabama, — "adopted and practised openly, avowedly, 
decidedly, undeniably,** as may be discovered in the "Genu- 
ine Book of Nullification by Hampden, 1831.*** With these 
authorities we close the question. 

We conclude this paper on the political annals of our 
State, with the utmost brevity. It nas already grown too 
large. Since 1834, no successful attempt has been made to 
alter or amend the Constitution of the State. Its great prin- 
ciples remain now as they did then. Bold innovations are, 
to be sure, frequently discussed, but there seems little dispo- 
sition to sustain them. To give the election of governor to 
the people, and break down the compromise of 1808, (provi- 
ding the ratio of representation,) is sometimes agitated 
among disaffected spirits. The project, however, is so clearly 
objectionable,that no reasonable man anticipates any change. 
The question of the Presidential Electors has, of laie, as- 
sumed an aspect rather more serious. It is well known that 
South-Carolina has, ever since the adoption of the Federal 

• 1 Stat, at Laige, p. 218. 
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Constitution, exercised the appointment of this college of 
Electors in her legislative halls. In every other State, their 
election is given to the people. Whether any thing is gained 
by this last mode of appointment, is with us exceedingly 
questiot^able. On the other hand, it seems that to authorize 
a change in our present system, much more cogent reasoning 
than we have yet heard ought to be adduced. The present 
method of appointment prevents much of that popular ex- 
citement which is so deleterious to public morals. It pre- 
vents the occurrence of those disgraceful scenes, which are 
often presented in other States. The system, with little if 
any exception, has worked well with us. We may well de- 
liberate and hesitate, when told to change it. Under the 
Constitution of the United States, we think the argument 
very'strong that the people have the right, of themselves, to 
appoint these Electors. They may, however, if they see fit, 
exercise this right through their legislative bodies. Either 
mode we think perfectly constitutional. The matter is one 
of choice. The people of South-Carolina have elected to 
deposit this power, and continue it, in their State Legisla- 
ture. We trust, all things considered, that it will remain 
there. Those who advocate a change, maintain that the 
State, or (as they interpret it) the people of the State, are the 
only appointing body. The Legislature can only prescribe 
the manner of exercising the appointment. This, say they, 
was the understanding of the Federalist, — it was also the 
understanding of the Convention which framed the Consti- 
tution, for it negatived a proposition to give the appoint- 
ment of Electors to the State Legislatures, — the deputies 
from South-Carolina voting against it. Finally, they pre- 
sent the authority of Calhoun, M cDuffie, Hayne and Dray- 
ton, in their favor,- deny that the present system has 

worked well, etc. We shall not delay to notice any of these 
positions. Were it necessary, we think we could meet them. 
The Judiciary, too, has not escaped this radical spirit 
which has been gaining ground in our State. Touch every 
thing else, but do not assail the Judiciary. By our Consti- 
tution, as in England, the Judges hold their seats quamdiu 
se bene gesserint* An attempt was made, in 1824, to limit 

♦ The history of the System of Courts^ or Judicial system in South-Caro- 
lina, might very appropriately be introduced here, ft will not be uninter- 
esting. 

In 1683, an act passed for the ^^ Trial of smaU and mean causes,*' which is 
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the tenure to sixty-five or seventy years, but failed. Ano- 
ther, in 1827, after passing one house, was lost in the other. 
A similar bill, limiting it to sixty-five years, in 1835, passed 
the house, but did not reach the senate. Again, in 1839, the 
same measure was rejected by a majority. In 1841 it pass- 
ed the house by a vote of seventy-two to tweiity -eighty — not 
a constitutional majority. In 1843, an amendment passed 
both houses with the necessary majority, limiting the period 
in which a Judge could hold his seat, to his sixty-fifth year. 
Upon this bill no further proceeding has been had. It is^ 
therefore, no law. The admirable letters of "The Black 
Sluggard," attributed to Mr. Bellinger, attacked it with vigor 
and followed it to its last lurking place. There let the mea- 
sure rest, — and rest forever. 

We now dismiss the Political Annals of South-Carolina* 
The history of our own country is the most important his- 
tory to understand. Ignorance of this, evidences a want of 
high patriotic principle. The State is every thing to its ci- 
tizens. Where they fail in affection here, they are incapable 
of affection elsewhere. The State^ as it has been nobly ex> 

Eressed, not of "battlements," or "mounds," or "cities proud^ 
ut of men, 

"high-minded men. — 
Men who their duties know." J. D. 

the first we recc^^ze. In fact, previous to 1682, Justice Trott could only 
find nineteen acts of any description whatever. 

In 1700, the Courts of Sessions and gaol delivery established. 

In 1721, act for establishing County and Precinct Courts. These Courts 
were very defective, and soon gave way to the General Court^ held iii 
Charlestdwn, which monopolized nearly all the business of the provinosi 
This Court being so remote from a great portion of the inhabitants, occa>^ 
sioned a lax administration of justice, and the whole svstem fell into disre- 
pute. The planters, or regulators, attempted to administer justice for 
themselves. 

In 1769, the Circuit Court system was adopted. Its evils gave rise to, 

In 1785, the Cownty Courts^ — ^but these, in consequence of the opposition 
of tile inhabitants, never extended to Charleston, Georgetown or Beaufort 

1791, the whole system of Courts of Law and Equity re-modelled. 

1799--at this penod the Dist/rict Courts had been established, and the. 
County Courts forever abolished. 

180&— State divided into EqwiUf districts and circuits. 

1824 — C<niai of Appeals in Law and Equity ^ of three JUdges, establi^ed: 

1835 — Court of Appeals of three Judges abolished, and one of aJllhL 
J*idgei in Law and Eqtdty established. 

1836— Two former Courts abolished, and a Law Court of Appeals and 
Bquni/y Court if Appeals established. 

IS&^Court if Errors of all the Judges in Law and Equi^ ; to txy con^ 
stitutional questions,— questions where the Law or Eouity Courts of Ap^' 
p•a]^;l^ diyiMi or queations cairitet befoift it by two JudgeB* 
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